COMMONWEALTH OF PENNSYLVANIA
GOVERNCR'S QFFICE

PENNSYLVANIA HUMAN RELATIONS COMMISSION

JOYCE A. ENGLISH,

Complainant

(1]

v. DOCKET NO. E-12163
PHILADELPHIA ELECTRIC
COMPANY,

Respondent

FINDINGS OF FACT

1. The Complainant is Joyce A. English, a black female,
college graduate, who on April 26, 1977 was 27 years old. She
presently resides in Pensacola, Florida.  (N.T. 17, Exh. C-4:
p-3)

2. The Respondent is Philadelphia Electric Company (PECOQ},
2301 Market Street, Philadelphia, Pennsylvgnia 1%101. (N.T. lf)

3. On May 4, 1977, Complainant filed a complaint with the
Pennsylvania Human Relations Coﬁmission {PHRC) alleging in rel-
evant part that Respondent had violated Section 5(a) of the
Pennsylvania Human Relations Act (Act), Act of October 27, 1955
P.L. 744, as amended, 43 P.S. §951 et seq., in that Respondent

had on or about April 26, 1977, "Refused to hire Complainant

for the position of Customer Service Representative because of




her-handicap/disability, obesity, which does not substantially
interfere with her_ability to perform essential functions of
the job." (N.T. 17)

4. An investigation of the complaint was conducted. A
finding of probable cause to credit the allegation was made.

A response denying such probable cause was filed by the Respon-
dent and an attempt to conciliate the case was undertaken, all
in conformity with the requisites of Section 9 and other rel-
evant provisions of the Act and the Special Rules of Administra-
tive Practice and Procedure before the PHRC. (N.T. 17-18)

5. The Complainant applied for the position of Customer
Service Clerk (CSC) with Respondent on April 26, 1977. (N.T. 18)

6. Respondent had approximately thirteen openings for CSCs
on £he date of Complainant's application. (N.T. 18)

7. On April 26, 1877, Joyce English satisfied all the
necessary pre-employment ability, knowledge, skill and other

requirements for the CSC position. (Exh. C-3: pp 6~10,
Exh. C-4: pp 9-11)

8. The Complainant, as of April 26, 1977, fully satisfied
all educational and experiential pre-employment criteria for
the position of Customer Services Clerk. (Exh. C-3: pp 3-4,
Exh. C-4: pp 3-4)

9. On April 26, 1977, Joyce English was interviewed by a
PECO personnel staff person, Alfred Hetrick and was admin;stered

a battery of pre-employment tests, all of which she passed. She




was then told by Mr. Hetrick that she was gqualified for the
position she sought. (N.T. 75-76, Exh. C-4: pp. 8-9)

10. Joyce English was denied a CSC position by PECO for the
sole reason that she failed the medical exam due to her obesity.
.(Exh. C-4: pp. 14-15, N.T. 167, 187, 194, 2.7)

11. PECO's medical department failed Joyce English in her
medical examination because of their belief that massive obesity
to the extent present in Ms..English, created a high risk that
other medical problemsrwould develop which might result in ex-
gessive absenteeism and underproductivity. (N.T. 76, 189,
211-212, 2.11)

12. Nothing about Joyce English's health or physical con-
dition on April 26, 1977 suggested that she was medically less
well suited than the averége person to perform the duties of a
csCc. (N.T. 89, 2.15-2.16, 2.25)

'13. Nothing about Joyce English's health or physical con-
dition on April 26, 1977 suggested with any reasonable degreé
of medical certainty that she was likely within the foreseeable
future to develop ilinesses or diseases which-would rgnder her
less available for work or less productive. (N.T. 89, 158, 214)

14. On April 26, 1977, PECO considered Joyce English to be
qualified for the CSC position and did not believe that ler
obesity would substantially interfere with her abilitf té per-

form the essential functions of. the job. (N.T. 76)




15. At the time of the Complainant’s application,-thé csC
position paid a salary of $115 per week. (N.T. 18)

16. On or about August 1, 1977, the salary for a CSC in-
creased by 7.5% to approximately $124 per week. (N.T. 2.105)

17. On or about August 1, 1978, the salary for a CSC in-
creased by 7.3% to approximately $133 per week. (N.T. 2.105)

18. On or about August 1, 1979, the salary for a CSC in-
creased by 7.2% to approximately $143 per week. (N.T. 2.106)

18. Joyce English was given a thorough medica; examination
on September 8, 1977 by Anna Marie Chirico, M.D.. Her blood
pressure was found to be 128 over 68 in the upper right arm and
© 120 over 80 in the forearm. There was no evidence of hyper-
tension, diabetes mellitus, or any pulmonary, cardiovascular,
or other respiratory or circulatory diseases or problems.

(N.T. 80~87)

20, Compared to a person of average weight, a massively
obese person has an increased likelihood of developing illnesses
and diseases such as coronary heart disease, hypertension,
respiratory failure and diabetes mellitus. (N.T. 196, 2.15,
2.44 - 2.56, 2.59, 2.74}

21. Psychological disturbances freguently result .from
obesity, particularly in the nature of self-disparagement’, con-
tempt for one's own body, and feelihgs of blameworthiness?for
one's physical condition. These disturbances manifest thémsalves
in ways that severely restrict or limit social interaction.

(N.T. 32-38, 41-43, 51, 2.85)




22. Blbod pressure readings taken on a severely obese
person using a regular sized cuff result in a spuriously
elevatéd reading. A large cuff must be used to obtain an
accurate reading. (N.T. 83)

23. PECO employvees who gain so much weight that they
exceed their acceptable weight (as determined by the weight
chart) are not terminated from employment. (N.T. 144, 1453)

'24. Jobs in the Customer Service Department reéuire a
degree of mobility which a severely obese person might not
have. (N.T. 215)

25. A lineman who became obese while employed by PECO
would be temporarily transferred to a position which did not
involve climbing, during the period of physical inability to
perform. (N.T. 216, 217) |

26. Applicants who have made real efforts to lose weight
are likely to be recommended for employment by PECO's Medical
Department even if they have not reached their permissible
weight, as determined by the weight chart. (N.T. 208)

27. Obese persons are less agile and more accident promne
than non-cbese persons. (N.T. 2.15, 2.53)

28. Obesity is commonly defined as the state of weighing
20 per cent or more in excess of one's desirable weight, as
determined by Metropolitan Life Insurance Company tables.
{(N.T. 2.39, 2.40)

29. Morbid obesity is defined as weighing twice:one's
desirable weight or mofe; Complainant in this case waé moY-—

bidly obese. (N.T. 2.44), 2.45)




30. Severely obese persons have measurable dysfunction
of the pulmonary system'and must work at breathing. (N.T. 2.52)

31. Severe cbesity frequently interferes with circulation,
such that blood doesn't run to the heart as efficienfly as it
would in an agile, non-obese person. Obese'persons are more
likely to develop swollen legs and ankles after prolonged
standing. (N.T. 2.54,2.55) |

32. Morbid cbesity is positively correlated with pre-
mature death. (N.T. 2.57)

33. Obesity is positively correlated with the rate of

‘absenteeism due to illness. (N.T. 2.58)

34. Severe obesity can pose a mechanical héndicap by
interfering with the physical ability to accomplish tasks."
(N.T. 2.65-2.73} |

35. Only an educated guesé can be made regarding the
potential reduction in duration of life for Complainant
or any other severely obese person. A ten year reduction in
Complainant's life span is plausible. (N.T. 2.81, 2.82)

36. On rare occasions an applicant is hired in pite of
a negative recommendation from PECO's Medical Department.
This may happen when there is great need to f£ill a position
gquickly. (N.T. 2.133) _ |

37. PECO's Assistant to the Vice-President of Affirmative
Action was aware, prior to May of 1977, that the federal
Rehabilitation Act of 1973 had been amended so as to ihclude,

in the definition of handicapped person, a person who is




regarded as having an impairment which substantially limits
major life activities. (N.T. 2.175)

39; PECO's Medical Department has no clearly articulated
policy of guestioning job applicants regarding their use of

cigarettes, alcohol, or other drugs. (N.T. 180-184)




CONCLUSIONS OF LAW

1. The Pennsylvania Human Relations Commission (“Commis;
sion") properly has jurisdiction over the parties and subject
matter of this action, pursuant to Sections 4, 5 and 9 of the

Pennsylvania Human Relations Act ("Act"), Act of October 27,

_1955, P.L. 744 as amended, 43 P.S. §951 et seg. (43 P.S. §§ 954,

955, 959)

2. The parties and the Commission have fully complied

with the‘procedural prereguisites to a public hearing in this
matter. (43 P.S. §959.)

3. Respondent Philadelphia Electric Company is an "employ-
er" within the meaning of Séctiohs 4(b), 5(a), and 5(d) of the
Act. (43 P.S. 954(b), 935).

4. Complainant Joyce English is an “individual" within
the meaning of Section 5 of the Act. (43 P.S. 955)

5. Morbid obesiﬁy is a handicap or disability within the
meaning of Sections 4 and 5 of the Act. (43 P.S. 954, 955)

6. Complainant's handicap or disability did not sub-
stantially interfere with her ability to perform the duties of
Customer Service Clerk.

7. Respondent has unlawfully discriminated agaipst
Complainant by refusing tec hire her on the basis of her non-
job related handicap or disability.

8. A prevailing Complainant in an action allegiﬁg

discriminatory refusal to hire 1s entitled to an award of back--

pay with interest, and to an order that she be hired for the

position from which she was rejected.




QPINION

I. HISTORY OF THE CASE

This matter arises on a complaint filed by Ms.'ﬁoyce
English ("Complainant") with the Pennsylvania Human ﬁe;ations
Commission ("Commission") against the Philadelphia Electric
Cbmpany ("Respondent") on May 4, 1977, wherein Ms. English
alleged that Reséondent refused to hire her because of her

"handicap/disability, obesity, which does not substantially
interfere with her ability to perform the essential functions
of the job," in violation of Section 5(a) of the Pennsylvania
Human Relations Act ("the Act"), Act of October 27, 1955, P.L.
744, as amended.

An investigation into the allegations of the complaint
was made by representatives of the Commission, who determined
that probable cauée existed to credit the allegations.
Thered.l},:a_c:en,‘r the Commission endeavored to eliminate the practice
complained of by coﬁference, conciliation and persuasion.
These endeavors were unsuccessful and the Commission approved
the case for public hearing.

Public Heariﬁg was held on August 8 and 9, 1579, {dn
Philadelphia, Pennsylvania and was conducted at all times
bafore Commissioners Alvin E. Echols, Jr., Esd., Chairperson
of the Panel, Doris M. Leader, and John P. Wisniewski,;pur-

suant to Section 9 of the Act. The case on behalf of ﬁhe




complainant was presented by Benjamin G. Lipman, Assistant
General Counsel to the Commission. The respondent was
represented by John F, Smith III, Esqg., and Leonard J. Cook,
Esg., of Dilworth, Paxson, Kalish, Levy, and RKauffman. Edith
E. Cox, Aésistant General Counsel to the Commission, served
as Légal Advisor to the Hearing Panel.

Bf stipulation of the parties and by leave of the Hearing
Panel, the deéositibn of £ﬁe Complainanf, Joyce English, was
taken on'Deéember 13, 1978, and made part of the record with
the same effect as if Ms. English had appeared personally

before the Hearing Panel.




IT. FACTUAL BACKGROUND, ISSUE FORMULATION

The essential facts underlving this complaint are undis-
puted. On April 26, 1977, Ms. English applied for the
position of Customer Service Clerk ("CSC") with Respondent.
After passing a batteryof pre—employment tests and ﬁeeting
all educational and experimental pre-requisites, she was rou-
tinely referred to Respondent's Medical Department for a
physical examination.

The_examining physician concluded that Complainant was
unsuited fof employment. While he noted that her blood pres-
sure was slightly elevated and that her mother had died
prematurely, it is not sériously contested that the sole
reason for his recommendation was Complainant's massive
obesity: at the time of the examination she was 538“ tall
and weighed 341 pounds. No finding of inability to perform
the duties of the CSC position was made. On the basis of
this recommendation, Respéndént declined to hire Ms. English.
This suit followed. | .

This case therefore presents a novel issue of statutory
construction, namely, whether obesity is a handicap or
disability within the meaning of Section 4(p) and 5(a) of
the Act. Should cbeéity be a handicap or disability,'a

secondary issue is presented as to its job relatedness in this

case.




Por the reasons which follow, we hold that severe

1/

cbesity =~ is a handicap or disability and find that

Respondent has unlawfully discriminated against Complainant

by refusing to hire her, on the basis of her non-job related

handicap or disability.

1/
~ The term "obesity" will be fully defined in Part IIT, infra.




III. LIABILITY

Section 5 of the Act provides in pertinent paft:

It shall be an unlawful discriminatory
practice, unless based on a bona fide
occupational qualification ...(a) For any
employer because of the non-job related
handicap or disability of any individual
to refuse to hire or employ ... such in-
dividual ...

Section 4(p) provides in part:

The term "non-job related handicap or
disability" means any handicap or
disability which does not substantially
interfere with the ability to perform
the essential functions of the employment
(sought) ...

The Statute is thus essentially silent as to the
meaning of "handicap or disability." Nor has any Pennsylvania
court defined the terms.

Persons having handicaps or disabilities came under the
coverage of the Act in 1974, when the General Assembly amended
the Act to extend its protection to them. The legislative
history of this amendment sheds little light on the guestion
of whether the General Assembly wished to include obese
persons in the category of handicapped or disabled persons.
As Respondent's Brief states at page 5, "(s)pecific reference
is made to the blind, wheelchair patients, epileptics, and

the deaf and dumb." This list is illuminating mainly in its

omissions.. It is reasonable to conclude, as we do, that the




General Assembly did not intend this list to be other than
exemplary. Difficult issues of interpretations such as that
now before us were thus necessarily left to case by case
resolution.

The issue of how much guidance may properly be drawn
from the Commission's regulations, promulgated after this suit
was filed, will be discussed subsequently. Our initial ap-
proach to this problem is guided by the Statutory Coﬁstructibn
Act, 1 Pa. C.S5.A. §1501 et seq.

Section 1903 provides in part-that "... words and phrases
shall be construed according to ... their common and approved
usage ..."

Webster's New Collegiate Dictionary (1976) includes the
following definitions: |

Disable: to make incapable or ineffective:
esp: to deprive of physical, moral
or intellectual strength.

Disability: Inability to pursue an occupation
because of physical or mental impair-
ment. ‘

Handicap: A disadvantage that makés achievemeﬁt
unusually difficult; esp.: a physical
disability. .

Thus, the terms, while closely related, are not égactly
synonymous. This conclusion is in keeping with the general

principle of statutory construction that a statute shail not

be presumed to be redundant if it is possible to give effect




to all of its provisions. See 1. Pa. C.S.A. Section 1921 and

Klein vs. Republic Steel Corp., 435 F.2d 762, C.A. 3 (1970).

2as previously noted, regulations promulgated by the
Commission subsegquent to initiation of the instant’ action
include a comprehensive definition of the terms "handicap or
disability." A handicapped or disabled person is defined at

16 Pa. Code 44.4(4) as one who:

A. has a physical or mental impairment
which substantially limits one or
more major life activities;

B. has a record of such an impairment;
‘or

C. 1is regarded as having such an impairment.

A physical or mental impairment is defined as follows:

A. "physical or mental impairment" means
a physiological disorder or condition,
cosmetic disfigurement, or anatomical
loss affecting one or more of the follow-
ing body systems: neurological; musculo-
- skeletal; special sense organs; respiratory,
including digestive; genitourinary; hemic
and lymphatic; skin and endocrine or a
mental or '~ phychological disorder, such as
mental illness, and specific learning disa-
bilities.
Major life activities are defined as follows: .
B. "major life activities" means functions .as
caring for one's self, performing manual '
tasks, walking, seeing, hearing, speaklng,
breathing, learning and working.

Comparison of these definitions with those reflecting the

common and approved usages of "handicap" and "disabili?y"




indicates that definition A, supra, a physical or mental
impairment which substantially ;imits major life activities,
most nearly expresses the combined meaning of the terms as
generally used. We therefore find that application of that
definition to the facts of this case will result in no unfair-
ness to Respondent. As Complainant's Brief states, the terms
necessarily had some meaning prior to the adoption of the
regulatory definitions. It 1s therefore against the standard
set by this definition that the facts of this case must
initially be examined. |

Evidence adduced at Public Hearing established that Ms.
English's application for employment with Respondent was pro-
cessed in the same manner as are essentially all such applica-
tions. The initial phase of the process was directed toward
determining whether she was qualified to perform the job.
Respondent acknowledges that Ms. English was so gualified.

Following this initial pre-qualification, Ms. English

was referred to Respondent's Medical Department for a physical

examination. As previously noted, the Medical Department found!

her to be unsuitable for any employment with Respondent because:

of her obesity. Reference was made to Respondent's "weight
chart," Exhibit R—l.' Testimony established that appli;ants
weighing more than forty pounds over (or under) the weight
appearing on the chart for persons of a given sex, age and

height were as a rule not hired; it was repeaﬁedly emphasized

that the standards are not rigidly applied, and that individuali




variations in "frame" size are taken into account. Indeed,
Respondent's Medical Director stated that if an applicant
"... 1s 55 pounds overweight but doesn't look it ..." that
applicant would be hired. (N.T. 158)

Despite this suggestion of concern with an applicant's
appearance, Respondent wvigorously argues that its weight
policy is designed solely to help it achieve and maintain
a healthy workforce. The bulk of its case in chief consisted
of expert medical testimony regarding the high positive
correlation between obesity and various medical problems which
in their turﬁ would lead to excessive absenteeism. Before
discussing this expert evidence, it is necessary to comment
briefly on the weight chaft and the uses made of it.

It is chiefly notable that absolutely no empirical evi-
dence validating either the chart or the "forty-plus" cut-off
was produced by Respondents. Direct guestions put to the
‘Medical Director and to the examining physician established
only that the weight chart and attendant policy had been in
use prior to either man's employ with the company.

It is also noteworthy that Respondent's pre-—-employment
medical examination of Ms. English was not individualized in
either of two possible ways.

Pirst, Ms. English was not guestioned about any medically
caused absenteeism problems which she herself might have had

in previous jobs. Nor was any independent inguiry directed

to any of her previous employers.




Second, the examination and subsequent recommendation
were not based on Ms. English's present medically assessed
ability to perform the duties of a Customer Service Clerk.

It was readily conceded that on the date of her examination,
she was physically aﬁle to perform these duties.

Rathei, the entire thrust of Respondent's policy and of
its argument before this Commission is that obesity,g/ though
not itself a handicap or disability within the meaning of the
Act, is nevertheless so regularly associated with disabling
conditions which might caugj absenteeism and early mortality

as to predlude the hiring = of almost any obese person. We

turn therefore to the expert testimony.

~ Obesity was defined by one of Respondent's expert witnesses,
‘Dr. Theodore van Itallie, as the state of weighing 20 per-
cent more above one's average desirable weight, based on
the Metropolitan Life Insurance Company standards for de-
sirable weight. (N.T. 2.39, 2.40) This chart was never
introduced into evidence.

3/

T PECO employees who exceed their permissible weight are
not terminated, however.

-10-




The record overwhelmingly supports the Respondent's
assertion that the correlation is high between obesity, parti-
cularly morbid obesity, 4 and a long list of potentially
disabling medical problems. Included in this list are heart
disease, hypertention, disabetes mellitis, gall bladder disease,
and cardiOHrespifatory dysfuncticn; it was also established
that many conditions to which both obese and non-obese persons
are subjecﬁ are exacerbated by obesiﬁy: among these were
complications of pregnancy and arthritis of the knees. The
record additionally supports the assertion that obesity is
positively related to increases in absenteeism, and to in-
creased mortality rates.

Respondent concedes that Ms. English at the time of ﬁer
application had no discernible medical complications. = It
argues vigorously, however, that she was so likely to develop
such problems in the future as to be unfit for present employ-
ment. We shall consider this "increased risk" argument in two

contexts: first, in its impact on the determination of whether

or not obesity is a handicap; second, in the consideraticn of

4/ :
T Morbid obesity is the state of weighing twice one's average
desirable weight, or more. (N.T. 2.44) Complainant in

this case was morbidly obess. (N.T. 2.45)

Respondent does not contest the fact that the slight
elevation in blood pressure found during Complainant's
pre-employment physical examination was actually the.
result of using a narrow cuff when her blood pressure
was taken. (N.T. 83)

-11-




job relatedness. The testimony of‘Respondant's Medical
experts was, as we have noted, highly persuasive. Rather
than refuting the contention that morbid obesity may properly
be regarded as a handicap or disability, however, we find
that this evidence supports that contention. The line which
Respondeht has attempted to draw between "simple" morbid obe-
sity on the one hand and the long list of disabling conditions
which are regularly associatidn with "simple" morbid cbesity
on the other, doubﬁless has validity as a matter of precise
medical diagnosis. As the long experience of the law in
attempting to develop a legal definition of insanity é/illu—
strates, however,‘medical diagﬁoses are not and cannot be
co-extensive with legal definitions; The legal definition
which we have adopted, supra, is cbncerned with impairment of

function by disorders or conditions which affect various body

systems. Nowhere does that definition confine itself, as
Respondent would seemingly have it do, to diseases of the
enumerated systems. We therefore find, as a matter of law,

that morbid obesity is a handicap or disability within the

meaning of the Act, because of its high and extremely well
documented correlation with illnesses such as hypertenticn,
heart disease and diabetes mellitis. Unguestionably, it is

a physiological condition affecting many bodily systems.

6/ ‘ |
~ See especially Durham vs. United States, 214 F.2d 862 (Ca

D.C., 1954}; Carter vs. United States, 252 F.2d 608 (CA
D.C., 1957); Blocker vs. United States, 274 F.2d4 572 :
(CA D.C., 1957); United States vs. Brawner, 471 F.2d 969 1
(CA D.C., 1972). These cases rather dramatically illuminate
the difficulties encountered by the District of Columbia .
Circuit Court of Appeals in its attempts to forge a new

legal definition of insanity.




A positive correlation exists with regard to disabling
emotional conditions as well. The expert testimony of
Dr. Kelly Brownell established that obesity is regularly
associated with psychological disturbances such as depression
and self-loathing, which in their turn make normal soqial
interaction and development extremely unlikely.

We need not and do not stop there. The record also
clearly establishes that morbid obesity in and of itself,
without reference to the conditions so regularly associated
with it, substantially interferes with major life activities.

Working is, of course, one of these activities. Respon-
dent's Medical Director indicated under cross-examination his
view that severe obesity will in some instances cause (phy-
sical) inability to perform components of a job (N.T. 211, 215,
217}, including the job of Customer Service Clerk.

Respondent's leading medicél‘expert, Dr.‘Theodore Van
Itallie, further supported this wview by testifying to the
loss of mobility © and agility which are direct consequences
of severe obesity. At one extreme, he noted that he himself

had experienced a "modest handicap" (N.T. 2.72) attendant

upon being only thirty pounds overweight, when attempting to
tie his shoes. The further . extreme he established with
descriptions oé a person so obese as to be unable to assume an
upright posture after falling. Between these poies, and

clearly relevant to the facts of his case, was his testimony

establishing the mechanical handicap attendant upon "simple" i
|
|

morbid obesity.

1
i

-13-




Even more fundamental is the impairment of the ungues-
tionable major life activity of breathing.
In response to. direct examination, Dr., Van Itallie

stated that:

r

«..it's been well deccumented that

obese individuals, and I'm referring

particularly to fairly severely obese

individuals, have measurable dysfunction !
of the pulmonary system and they work at
breathing. Reserve capacity of the lungs

1s reduced ... (N.T., 2.52, emphasis added).

We therefore find that morbid obesity, guite apart from
the illnesses associated with it, so substantially interferes
with the major life activities of working and breathing as to
require its inclusion within the Act's definition of handicap
or disability.

Our decision thus far is confined to the determination
that morbid obesity is a handicap or disability within the
meaning of the Act, for the reasons just stated. We express
no opinion as to whether persons who are obese, but not mor-
bidly obese, are also handicapped or disabled.

Finally, we return to the issue of the permissible degree
of application of the Commission's 1978 Guidelines. As noted
above, we find no unfairness to Respondent in application of
the regulatory definition of handicap or disability as a
condition substantially interfering with major life acitivies.

Nor does Respondent seem to contest use of this definition.

Vigorously contested is applicability of that part of the

-14-




definition relating to persons who are "regarded as" having
such impairments.

Respondent urges that application to this case, filed
in 1977, of a regulation adopted in 1978, is impérmissible
because of the resultant lack of notice. Implicit in this ar-

gument is the assumption that the "regarded as" component of -

‘the definition was not in 1977 foreseeably included among the

possible meanings of handicap or disability.

Respondent's claimed lack of notice‘was seriously under-
mined at public hearing. Mr. Thomas Rowe, Assistant to PECO's
Vice President for‘Affirmative Action, admitted under cross-
examination-that he had known, prior to the initiation of
this case, of 1976 amendments to the (federal) Rehabilitation
Act of 1973, which defined a ﬁandicapped person as, inter
alia, one who is regarded as having an impairment. We thus
cannot accep£ Respondent's contention that it was not fore-
seeable in May of 1977 that the Commission might follow the
lead of the United States Congress in defining handicap or
disability.

It is self evident that Respondent did regard Ms. English
as too handicapped to hire. While repeated reference was made
to the likelihood that she would become medically unable to
work at some indefinite time in the future, none of the
eminently well-gualified medical experts who testified could

predict when, if ever, she could be expected to become

i
!
i

disabled. It was alsc estimated that the foresesable reduction

-15-
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in her life expectancy is approximately ten years. As Ms.
English was twenty-seven years old.when this complaint was
filed, Respondent's oﬁn statistics indicate that she is
‘1likely to have many potentially productive years ahead of
her. Whatever the likelihood of future incapacity, Respondent's
decision not to hire her was made in a present, at a time when
she was unquestionably physically able to work. It is their
perception of her at that time which is of concern to us.

We do find that Respondent regarded Ms. English as
having a handicap or disability. Our previous determination
that morbid obesity is a handicap within the meéning of the
Act obviously makes it unnecessary for us to base this decisieon
solely on the secondary finding that Respondent reéarded Com-
plainant as handicapped. However, because of our determination
that Respondent cannot validly claim surprise at the Commis-
'sion's propagation of a "regarded as" definition of handicap
or disability, we find no unfairness in entry of this secondary
finding.

As noted above, our determination that morbid cbesity is
a handicap or disability within the meaning of the A&t must
necessarily be followed by an inquiry into the job relatedness
of Ms. English's obesity. It is in this context that Respon-
dent's "increased risk" rationale loses it force. While all
agreed that Ms. English was more likely than a non-obese

person to develop an incapacitating illness, we have already

-16-




noted that none of the many physicians who testified could
offer any opinion at all as to when or if she might develop
such an illness. FPaced with similar arguments in a case

decided by this Commission last year, we followed a Wisconsin

Court's reasoning that indefinite future likelihood of disabili-

ty cannot justify present discrimination. As the Court stated

in Chrysler Outboard Corporation vs. Wisconsin DILHR, 13 EPD

11, 526 (Wis. Cir. 1976):

...The [Respondent] based its decision on

the risk of future absenteeism and the

higher insurance costs. Neither of these
factors constitute a legal basis for dis-
criminating against the complainant. The
statute is written in the present tense.

The [Respondent's] contention that the
Complainant may at some future date be unable
to perform the duties of the job is immaterial.

ID at 6884, cited with approval in Masters
vs. Duquesne Light, E-10375, decided Septem-
ber 24, 1979: emphasis added.

See also City of Wisconsin Rapids vs. Wisc. DILHR, 15 EPD 7846
(Wisc. Cir. 1977).

We consequently reject Respondent's implicit argument
that the risk of future inability to perform justifies, by
making job related, a present pélicy of refusing to hire obese
persons. Our inquiry into job-relatedness may therefore end

with Respondent's admission that in May of 1977 Ms. English

was physically able to perform CSC duties: her handicap was not;

job related.

One additional argument advanced by Respondent requires

brief attention: their contention that obesity should not be

-17~
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considered a handicap or disability because of its "voluntary",
and therefore reversible, nature. This argument must fail,

as it did in Masters vs. Duguesne Light, supra.

First, it is clear that Respondent's own weight policy
is applied to all obese applicants in the same fashion, whether
the origin of the individual problem is a metabolic disorder
or simply eaﬁing more than one expends. Further, Res?ondent's
general assertion that it attempts to maintain a healthy
workforce by eliminating applicants whose "wvoluntary" behavior
may lead to health problems was made questionable by the
Medical Director's statement that applicants are not questidned
about their consumption of cigarettes, alcochol, or other
drugs.

We note also that, as Complainant's Brief urges (at p.
23), the General Assembly in another context has characterized
drug and alcohol abuse, also "voluntary" conditions, as disa-
bilities, indicating legislative rejéction of the attempted
distinction. See 71 P.S. §1690.110.

More fundamentally, the considerations which lead us to
determine that morbid obesity is a statutory handicap apply
with equal force to all cases, of whatever origin. Mobility
and breathing are affected in any case. Ultimately, we are
persuaded that the legislatﬁre wished to extend the Act's
protection to those handicipped persons who are physically
willing and able to work, but who are,  like Ms. English,
nevertheless denied the opportunity to do so. Veluntariness

vel non is simply irrelevant.

=194




Iv. / REMEDY

Our finding of discriminatory refusal to hire leads
necessarily to consideration of appropriate relief.

Section 9 of the Act provides in part:

If upon all the evidence at the hearing,

the Commission shall find that a respon-

dent has engaged in ... any unlawful
discriminatory practice ... the Commission
shall state its findings of fact, and shall
issue ... an orxder requiring such respondent
to cease and desist from such unlawful dis-
criminatory practice and to take such affirma-
tive action including but not limited to
hiring ... with or without back pay ... as,

in the judgment of the Commission, will effectu-
ate the purposes of this Act ...

Any complainant entitled to back pay should receive an
amount which will restore that person to the economic position
in which he or she would have been had it not been for the
discriminatory act. The method used to cdlculate the backpay
award need be only reasonable and realistic, not mathema-

tically precise. See Pennsylvania Human Relations Commission

vs. Transit Casualty Insurance Company, Pa. Cmwlth. 340 A.2d

624: Pettway vs. American Cast Iron Pipe Co., 494 F.2d 211 (Sthl

cir., 1974).
Pennsyivania law provides for the assessment of interest
on a backpay award at the rate of 6%, compounded annually.

See Coetz vs. Norristown Area School District, Pa. Cnwlth.

328 A.24 579 (1975).




The record in this case establishes that in April of 1377,
the salaff for the Customer Service Clerk position was $115
weekly, and that this salary was increased by roughly 7.5 per
cent in August of each intervening year.

Wherefore, having concluding that Respondent discriminated
against Complainant by refusing to hire her, on the basié of
her non-job related handicap or disability, we find that she
is entitled to be offered the next available position as CSC
with Respondent, and to receive backpay with interest as

specified in the Order which follows.

~20-
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RECOMMENDATION OF HEARING PANEL

AND NOW, this __ day of r 1980, in consideration
of the entire record in this matter, including the Complaint,
Stipulations, Exhibits, Record of the Hearing, and Briefs
filed on behalf of Complainant and Respondent, the Hearing
Panel hereby adopts the attached as their proposed Findings
of Fact, Conclusions of Law, Opinion and Final Order, and
recommends that the same be finally adopted and issued by the

Pennsylvania Human Relations Commission.

PENNSYLVANIA HUMAN RELATIONS COMMISSION

BY:

ALVIN ECHOLS, JR., ESQ.
Chairperson

DORIS M. LEADER
Hearing Commissioner

-3é2£;¢)Q/;;Lj(£;14¢4izzﬁé?7é;;

#" JOHN P. WISNIEWSKI
{’ j/ﬁearing Commissioner
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COMMONWEALTH OF PENNSYLVANIA
GOVERNOR'S OFFICE

PENNSYLVANIA HUMAN RELATIONS COMMISSION

JOYCE A, ENGLISH,

[T T T

Complainant

vs. DOCKET NGO, E-12163

*s 4% se AF ¥é ue

PHILADELPHIA ELECTRIC COMPANY,

Respdndent

COMMISSION'S DECISION AND

FINAL ORDER

AND NOW, this day of , 1980, the
Pennsylvania Human Relations Commission hereby adopts the.

foregoing Findings of Fact, Conclusions of Law, and Opinion,

in accordance with the Recommendation of the Hearing Panel,

and therefore

1. That Respondent Philadelphia Electric Company cease

and desist from discriminating against any handicapped or

disabled applicant for employment unless Respondent demonstrate

that the handicap or disability substantially interferes with

the ability of the individual to perform the essential

-2
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functions of the position sought.

2. That Respondent, PECO, pay to Complainant, Joyce A.
English, the following sums within thirty days of the date
of this Order, by check made payable to Joyce A. English and
delivered in care of Benjamin G. Lipman, Esg., Pennsflvania
Human Relations Commission, 711 STate Office Building, Broad
and Spring Garden Street, Philadelphia, Pennsylvania 19130:

{a) back_wages of $115 per week plus 6%
interest representing the period of April 26,

1977 to July 31, 1977;

(b} back wages of $124 per week plus 6%
interest representing the period of August

1, 1977 to July 31, 1978;

(c) back wages of $133 per week plus 6%
interest representing the period August 1

1978 to July 31, 1979;

(d) back wages of $143 per week plus 6%
interest representing the period August 1,

1279 to the date of this Order.

4. That Respondent, PECO, offer to Complainant the

next available Customer Services Clerk position or a position

-23-




that is comparable in terms of salary, promotional opportuni-

ties and duties.

PENNSYLVANIA HUMAN RELATIONS COMMISSION

BY:

JOSEPH X. YAFFE, Chalrperson

ATTEST:

BY:

ELIZABETH M. SCOTT, Secretary
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By

COMMONWEALTH OF PENNSYLVANIA
GOVERNOR'S OFFICE

PENNSYLVANIA HUMAN RELATIONS COMMISSION

JOYCE A. ENGLISH,

Complainant

"

"

v. DOCKET NO. E-12163
PHILADELPHIA ELECTRIC :

COMPANY,
Respondent

FINDINGS OF FACT

1. The Complainant is Joyce A. English, a black female,
college graduate, who on April 26, 1977 was 27 years old. She
presently resides in Pensacola, Florida. (N.T. 17, Exh. C-4:
p.3)

2. The Respondent 1s Philadelphia Electric Company (PECO),
2301 Market Street, Philadelphia, Pennsylvania 19%101. (N.T. 17)

3. On May 4, 1977, Complainant filed a complaint with the
Pennsylvania Human Relations Commission (PHRC) alleging in rel-
evant part that Respondent had violated Section 5(a) of the
Pennsylvania Human Relations Act {(Act), Act of October 27, 1855
P.L. 744, as amended, 43 P.S. §951 et seq.,.in that Respondent

had on or about April 26, 1977, "Refused to hire Complainant

for the position of Customer Service Representative because of




her handicap/disability, obesity, which does not substantially
interfere with her ability to perform essential functions of
the job." (N.T. 17)

4. An investigation of the complaint was conducted. A
finding of probable cause to credit the allegation was made.

A response denying such probable cause was filed by the Respon-
dent and an attempt to conciliate the case was undertaken, all
in conformity with the requisites of Section 9 and other rel-
evant provisions of the Act and the Special Rules of Administra-
tive Practice and Procedure before the PHRC. (N.T. 17-18)

5. The Complainant applied for the position of Customer
Service Clerk (CSC) with Respondent on April 26, 1977. (N.T. 18)

6. Respondent had approximately thirteen openings for C35Cs
on the date of Complainant's application. (N.T. 18)

7. On April 26, 1877, Joyce English satisfied all the
necessary pre-employment ability, knowledge, skill and other

requirements for the CSC position. (Exh. C-3: pp 6-10,
Exh. C-4: pp 9-11)

8. The Complainant, as of April 26, 1977, fully satisfied
all educational and experiential pre-employment criteria for
the position of Customer Services Clerk. (Exh. C-3: pp 3-4,
Exh. C-4: pp 3-4)

9. On April 26, 1977, Joyce English was interviewed by a
PECO personnel staff person, Alfred Hetrick and was administered

a battery of pre-employment tests, all of which she passed. She



was then told by Mr. Hetrick that she was qualified for the
position she sought. (N.T. 75-76, Exh. C-4: pp. 8-9)

10. Joyce English was denied a CSC position by PECO for the
sole reason that she failed the medical exam due to her obesity.
.(Exh. C-4: pp. 14~15, N.T. 167, 187, 194, 2.7)

11. PECO's medical department failed Joyce English in her
medical examination because of their belief that massive obesity
to the extent present in Ms. English, created a high risk that
other medical problems would develop which might result in ex-
;essive absenteeism and underproductivity. (N.T. 76, 189,
211-212, 2.11)

12. Nothing about Joyce English's health or physical con-
dition on April 26, 1977 suggested that she was medically less
well suited than the average person to perform the duties of a
csCc. (N.T. 89, 2.15-2.16, 2.25)

13. ©Nothing about Joyce English's health or physical coh—
dition on April 26, 1977 suggested with any reasonable degreé
of medical certainty that she was likely within the foreseeable
future to develoé illnesses or diseases which would render her
less available for work or less productive. (N.T. 89, 159, 214)

14. On April 26, 1977, PECO considered Joyce English to be
qualified for the CSC position and did not believe that hHer
obesity would substantially interfere with her abilitf ta per-

form the essential functions of the job. (N.T. 76)




15. At the time of the Complainant's application,)thé CsC
position paid a salary of $115 per week. (N.T. 18)

16. On or about August 1, 1977, the salary for a CSCIin¥
creased by 7.5% to approximately $124 per week. (N.T. 2.105)

17. On or about August 1, 1978, the salary for a CSC in-
creased by 7.3% to approximately $133 per week. (N.T. 2.105)

18. On or about August 1, 1979, the salary for a CSC in-
creased by 7.2% to approximately $143 per week. (N.T. 2.106)

19. Joyce English was given a thorough medical examination
on September 8, 1977 by Anna Marie Chirico, M.D.. Her blood
pressure was found to be 128 over 68 in the upper right arm and
120 over 80 in the forearm. There was no evidence of hyper-
tension, diabetes mellitus, or any pulmonary, cardiovascular,
or other respiratory or circulatory diseases or problems.

(N.T. 80~87)

20. Compared to a person of average weight, a massively
obese person has an increased likelihood of developing illnesses
and diseases such as coronary heart disease, hypertension,
respiratory failure and diabetes mellitus. (N.T. 196, 2.15,
2.44 - 2.56, 2.59, 2.74)

21. Psychological disturbances freguently result from
obesity, particularly in the nature of self-disparagement, con-
tempt for one's own body, and feelings of‘blameworthiness%for
one's physical condition. These disturbances manifest thémselves
in ways that severely restrict or limit social interactiop.

(N.T. 32-38, 41-43, 51, 2.85)



22. Bléod pressure readings taken on a severely obese
person using a regular sized cuff result in a spuriously
elevated reading. A large cuff must be used to obtain an
accurate reading. (N.T. 83)

23. PECO employees who gain so much weight that they
exceed their acceptable weight (as determined by the weight
chart) are not terminated from employment. (N.T. 144, 145)

'24. Jobs in the Customer Service Department reéuire a
degree of mobility which a severely obese person might not
have. (N.T. 215}

25. A lineman who became obese while employed by PECO
would be temporarily transferred to a position which did not
involve climbing, during the perioé of physical inability to
perform. (N.T. 216, 217)

26. BApplicants who have made real efforts to lose weight
are likely to be recommended for employment by PECO's Medical
Department even if they have not reached their permissible
weight, as determined by the weight chart. (N.T. 208)

27. Obese persons are less agile and more accident prone
than non-obese persons. (N.T. 2.15, 2.53)

28. Obesity is commonly defined as the state of weighing
20 per cent or more in excess of one's desirable welight, as
determined by Metropolitan Life Insurance Company tables.
(N.T. 2.39, 2.40)

29. Morbid obesity is defined as weighing twice:one's
desirable weight or mofe; Complainant in this case waé mor-

bidly obese. (N.T. 2.44}), 2.45)




30. Severely obese persons have measurable dysfunction
of the pulmonary system'and must work at breathing. (N.T. 2.52)

31. Severe obesity frequently interferes with birculation,
such that blood doesn't run to the heart as efficienfly as it
would in an agile, non-cbese person. Obese persons are more
likely to develop swollen legs and ankles after prolonged
standing. (N.T. 2.54 ,2.55)

32, Morbid obesity is positively correlated with pre-
mature death. (N.T. 2.57)

33. Obesity is positively correlated with the rate of
absenteeism due to illness. (N.T. 2.58)

34. Severe obesity can pose a mechanical handicap by
interfering with the physical ability to accomplish tasks.
(N.T. 2.65-2.73)

35. Only an educated guess can be made regarding the
potential reduction in duration of life for Complainant
or any other severely obese person. A ten year reduction in

Complainant's life span is plausible. (N.T. 2.81, 2.82)

36. On rare occasions an applicant is hired in épite of
a negative recommendation from PECO's Medical Department.

This may happen when there is great need to fill a position

gquickly. (N.T. 2.133)
37. PECO's Assistant to the Vice-President of Affirmative

Action was aware, prior to May of 1977, that the federal
Rehabilitation Act of 1973 had been amended so as to include,

in the definition of handicapped person, a person who is




regarded as having an impairment which substantially limits
major life activities. (N.T. 2.175)

38; PECO's Medical Department has no clearly articulated
policy of guestioning job applicants regarding their use of

cigarettes, alcohol, or other drugs. (N.T. 180-184)




CONCLUSIONS OF LAW

1. The Pennsylvania Human Relations Commission ("Commis-
sion") properly has jurisdiction over the parties and subject
maﬁter of this action, pursuant to Sections 4, 5 and 9 of the
Pennsylvania Human Relations Act ("Act"), Act of-October 27,
1955, P.L. 744 as amended, 43 P.S. §951 et seqg. {43 P.S. §§ 954,
955, 959)

2. The parties and the Commission have fully complied
with the procedural prerequisites to a public hearing in this
matter. (43 P.S. §959.)

3. Respondent Philadelghia Electric Company is an "employ-
er"” within the meaning of Sectiohs 4(b), 5(a), and 5(d}) of the
Act. (43 P.S. 954(b), 955).

4. Complainant Joyce English is an "individual"” within
the meaning of Section 5 of the Act. (43 P.S. 955)

5. Morbid obesity is a handicap or disability within the
meaning of Sections 4 and 5 of the Act. (43 P.S. 954, 955)

6. Complainant's handicap or disability did not sub-
stantially interfere with her ability to perform the duties of

Customer Service Clerk.

7. Respondent has unlawfully discriminated agaipst
Complainant by refusing to hire her on the basis of her non-
job related handicap or disability.

8. A prevailing Complainant in an action allegiﬁg
diseriminatory refusal to hire is entitled to an awaré of back-

pay with interest, and to an order that she be hired for the

position from which she was rejected.




OPINION

I. HISTORY OF THE CASE

This matter arises on a complaint filed by Ms.'ﬁoyce
English ("Complainant") with the Pennsylvania Human ﬁelations
Commission ("Commission") against the Philadelphia Electric
Company (“Respohdent“) on May 4, 1977, wherein Ms. English

alleged that Respondent refused to. hire her because of her

"handicap/disability, obesity, which does not substantially

interfere with her ability to perform the essential functions
of the job," in viclation of Section 5{a) of the Pennsylvania
Human Relations Act ("the Act"), Act of QOctober 27, 1955, P.L.
744, as amended.

An investigation into the allegations of the complaint
was made by representatives of the Commission, who determined
that probable cause existed to credit the allegations.
Thereupon, the Commission endeavored to eliminate the practice
complained of by coﬁference, conciliation and persuasion.
These endeavors were unsuccessful and the Commission approved
the case for public hearing.

Public Heariﬁg was held on August 8 and 9, 1879, idn
Philadelphia, Pennsylvania and was conducted at all times
before Commissioners Alvin E. Echols, Jr., Esd.., Chairperson
of the Panel, Doris M. Leader, and John P. Wisniewski, pur-

suant to Section 9 of the Act. The case on behalf of ihe




For the reasons which follow, we hold that severe

1/

obesity -~ is a handicap or disability and find that

Respondent has unlawfully discriminated against Complainant

by refusing to hire her, on the basis of her non-job related

handicap or disability.

1/

The term "obesity" will be fully defined in Part IIT, infra.




IIT. LIABILITY

Section 5 of the Act provides in pertinent part:

It shall be an unlawful discriminatory
practice, unless based on a bona fide
occupational gqualification ...{a) For any
employer because of the non-job related
handicap or disability of any individual
to refuse to hire or employ ... such in-
dividual ...

Section 4 (p) provides in part:

The term "non-job related handicap or
disability means any handicap or
disability which does not substantially
interfere with the ability to perform
the essential functions of the employment
(sought) ...

The Statute is thus essentially silent as to the
meaning of "handicap or disability." ©Nor has any Pennsylvania
court defined the terms.

Persons having handicaps or disabilities came under the
coverage of the Act in 1574, when the General Assembly amended
the Act to extend its protection to them. The legislative
history of this amendment sheds little light on the question
of whether the General Assembly wished to include obese
persons in the category of handicapped or disabled persons.
As Respondent's Brief states at page 5, "(s)}pecific reference
is made to the blind, wheelchair patients, epileptics, and

the deaf and dumb." This list is illuminating mainly in its

omissions.. It is reasonable to conclude, as we do, that the




General Assembly did not intend this list to be other than
exemplary. Difficult issues of interpretations such as that
now before us were thus necessarily left to case by case
resolution.

The issue of how much guidance may properly be drawn
from the Commission's regulations, promulgated after this suit
was filed, will be discussed subsequently. Our initial ap-
proach to this problem is guided by the Statutory Coﬁstructibn
Act, 1 Pa. C.S.A. §1501 et seg.

Section 1903 provides in part-that "... words and phrases

shall be construed according to ... their common and approved

usage ...

Webster's New Collegiate Dictionary (1976) includes the

following definitions:
Disable: to make incapable or ineffective;

esp: to deprive of physical, moral
or intellectual strength.

Disability: Inability to pursue an occupation
because of physical or mental impair-
ment.

Handicap: A disadvantage that makes achievement
unusually difficult; esp.: a physical
disability. .

Thus, the terms, while closely related, are not gxactly
synonymous. This conclusion is in keeping with the general

principle of statutory construction that a statute shall not

be presumed to be redundant if it is possible to give effect




to all of its provisions. See 1. Pa. C.S.A. Section 1921 and

Klein vs. Republic Steel Corp., 435 F.2d4 762, C.A. 3 (1970).

2s previously noted, regulations promulgated by the
Commission subsequent to initiation of the instant' action
include a comprehensive definition of the terms "handicap or
disability." a handicapped or disabled person is defined at

16 Pa. Code 44.4(4) as one who:

A. has a physical or mental impairment
which substantially limits one or
more major life activities;

B. has a record of such an impairment;
or

C. 1is regarded as having such an impairment.

A physical or mental impairment is defined as follows:

A. "physical or mental impairment" means
a physiological disorder or condition,
cosmetic disfigurement, or anatomical
loss affecting one or more of the follow-
ing body systems: neurological; musculo-
skeletal; special sense organs; respiratory,
including digestive; genitourinary; hemic
and lymphatic; skin and endocrine or a
mental or phychological disorder, such as
mental illness, and specific learning disa-
bilities.

Major life activities are defined as follows:

i

B. "major life activities" means functions .as
caring for one's self, performing manual
tasks, walking, seeing, hearing, speaking,
breathing, learning and working. .

Comparison of these definitions with those reflecting the

common and approved usages of "handicap" and "disability“




indicates that definition A, supra, a physical or mental
impairment which substantially limits major life activities,
most nearly expresses the combined meaning of the terms as ,
generally used. We therefore find that application of that
definition to the facts of this case will result in no unfair-
ness to Respondent. As Complainant's Brief states, the terms

necessarily had some meaning prior to the adoption of the

regulatory definitions. It is therefore against the standard .
set by this definition that the facts of this case nmust
initially be examined.

Evidence adduced at Public Hearing established that Ms. i
English's application for employment with Respondent was pro-
cessed in the same manner as are essentially all such applica-

tions. The initial phase of the process was directed toward

determining whether she was gualified to perform the job. |

Respondent acknowledges that Ms. English was so gqualified.

Following this initial pre-gqualification, Ms. English
was referred to Respondent's Medical Department for a physical %
examination. As previously noted, the Medical Department foundg
her to be unsuitable for any employment with Respondent because:
of her obesity. Reference was made to Respondent's "weight
chart," Exhibit R—l.’ Testimony established that appligants

weighing more than forty pounds over (or under) the weight

appearing on the chart for persons of a given sex, age and

height were as a rule not hired; it was repeaﬁedly emphasized
!

that the standards are not rigidly applied, and that individualf



variations in "frame" size are taken into account. Indeed,
Respondent's Medical Director stated that if an applicant
"... is 55 pounds overweight but doesn't look it ..." that
applicant would be hired. (N.T. 158)

Despite this suggestion of concern with an applicant's
appearance, Respondent vigorously argues that its weight
policy is designed solely to help it achieve and maintain
a healthy workforce. The bulk of its case in chief consisted
of expert medical testimony regarding the high positive
correlation between obesity and various medical problems which
in their turh would lead to excessive absenteeism. Before
discussing this expért evidence, it is necessary to comment
briefly on the weight chart and the uses made of it.

It is chiefly notable that absolutely no empirical evi-
dence validating either the chart or the "forty-plus" cut-off
was produced by Respondents. Direct gquestions put to the
Medical Director and to the examining physician established
only that the weight chart and attendant policy had been in
use prior to either man's employ with the company.

It is also ncteworthy that Respondent's pre-employment
medical examination of Ms. English was not individualized in
either of two possible ways.

Pirst, Ms. English was not questioned about any medically
caused absenteeism problems which she herself might have had
in previous jobs. Nor was any independent inquiry directed

to any of her previous employers.




Sécond, the examination and subsequent recommendation
were not based on Ms. English's present medically assessed
ability to perform the duties of a Customer Service Clerk.

It was readily conceded that on the date of her examination,
she was physically able to perform those duties.

Rathef, the entire thrust of Respondent's policy and of
its argument beforé this Commission is that obesity,g/ though
not itself a handicap or disability within the meaning of the
Act, is nevertheless so reqularly assoclated with disabling
conditions which might caugi absenteeism and early mortality

as to preclude the hiring T of almost any obese person. We

turn therefore to the expert testimony.

~ Obesity was defined by one of Respondent's expert witnesses,
Dr. Theodore van Itallie, as the state of weighing 20 per=-
cent more above cne's average desirable weight, based on
the Metropolitan Life Insurance Company standards for de-
sirable weight. (N.T. 2.39, 2.40) This chart was never

introduced into evidence.

3/

~ PECO employees who exceed their permissible weight are
not terminated, however.
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The record overwhelmingly supports the Respondent's
assertion that the correlation is high between obesity, parti-
cularly morbid obesity, ¥ and a long list of potentially
disabling medical problems. Included in this list are heart
disease, hypertention, disabetes mellitis, gall bladder disease)
and cardic—respifatory dysfunction; it was also established
that many conditions to which both obese and non-obese persons
are subject are exacerbated by obesity: among these were
complications of pregnancy and arthritis of the knees. The
record additionally supports the assertion that obesity is
positively related to increases in absenteeism, and to in-
creased mortality rates.

Respondent concedes that Ms. English at the time of her
application had no discernible medical complications. =4 It
argues vigorously, however, that she was so likely to develop
such_problems in the future as to be unfit for present employ-
ment. We shall consider this "increased risk" argument in two

contexts: first, in its impact on the determination of whether

or not obesity is a handicap; second, in the consideration of

4/

~  Morbid obesity is the state of weighing twice one's average
desirable weight, or more. (N.T. 2.44) Complainant in
this case was morbidly obese. (N.T. 2.45)

5/

Respondent does not contest the fact that the slight
elevation in blood pressure found during Complainant's
pre-employment physical examination was actually the,
result of using a narrow cuff when her blcod pressure
was taken. (N.T. 83)

-11~




jobh relatedness. The testimony of Respondent's Medical
experts was, as we have noted, highly persuasive. Rather
than refuting the contention that morbid obesity may properly
be regarded as a handicap or disability, however, we find
that this evidence supports that contention. The line which
Respondeht has attempted to draw between "simple” morbid obe-
sity on the one hand and the long list of disabling conditions
which are regularly association with "simple" morbid obesity
on the.other, doubﬁless has validity as a matter of precise
medical diagnosis. As the long experience of the law in
attempting to develop a legal definition of insanity E/illu—
strates, however, medical diagnoses are not and cannot be
co-extensive with legal definitions. The legal definition
which we have adopted, supra, is cbncerned with impairment of

function by disorders or conditions which affect various body

systems. Nowhere does that definition confine itself, as

Respondent would seemingly have it do, to diseases of the

enumerated systems. We therefore find, as a matter of law,
tha£ morbid obesity is a handicap or disability within the
meaning of the Act, because of its high and extremely well
documented correlation with illnesses such as hypertention,
heart disease and diabetes mellitis. Unguestionably, it is

a physiological condition affecting many bodily systems.

6/
" See especially Durham vs. United States, 214 F.2d 862 (CA

D.C., 1854); Carter vs. United States, 252 F.24 608 (Ca
D.C., 1957); Blocker vs. United States, 274 F.24 572

{CA D.C., 1957); United States vs. Brawner, 471 F.2d 969

(CA D.C., 1972). These cases rather dramatically illuminate
the difficulties encountered by the District of Columbia

Circuit Court of Appeals in its attempts to forge a new
legal definition of insanity.




A positive correlation exists with regard to disabling
emotional conditions as well. The expert testimony of
Dr. Kelly Brownell established that obesity is reqularly
associated with psychological disturbances such as depression
and self-loathing, which in their turn make normal social
interaction and development extremely unlikely.

We need not and do not stop there. The record also
clearly establishes that morbid obesity in and of itself,
without reference to the conditions so regularly associated
with it, substantially interferes with major life activities.

Working is, of course, one of these activities. Respon-
dent's Medical Director indicated under cross-examination his
view that severe obesity will in some instances cause {phy-
sical) inability to perform components of a job (N.T. 211, 215,
217), including the job of Customer Service Clerk.

Respondehy's leading medicél‘expert, Dr.‘Theodore Van
Itallie, further supported this view by testifying to the
loss of mobility and agility which are direct consequences
of severe obesity. At one extreme, he noted that he himself
had experienced a "modest handicap" (N.T. 2.72) attendant
upon being only thirty pouhds overweight, when attempting to
tie his shoes. The further . extreme he established with
descriptions of a person so obese as to be unable to assume an
upright posture after falling. Between these poles, and
clearly relevant to the facts of his case, was his testimony

estabiishing the mechanical handicap attendant upon "simple”

morbid obesity.
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Even more fundamental is the impairment of the ungues-
tionable major life activity of breathing.

In response to direct examination, Dr. Van Itallie

stated that:

-

+-.1it's been well documented that

obese individuals, and I'm referring
particularly to fairly severely obese
individuals, have measurable dysfunction
of the pulmonary system and they work at
breathing. Reserve capacity of the lungs
1s reduced ... (N.T. 2.52, emphasis added).

We therefore find that morbid obesity, quite apart from
the illnesses associated with it, so substantially interferes
with the major life activities of working and breathing as to
require its inclusion within the Act's definition of handicap
or disability.

Our decision thus far is confined to the determination
that morbid obesity is a handicap or disability within the
meaning of the Act, for the reasons just stated. We express
no opinion as to whether persons who are obese, but not mor-
bidly obese, are alsc handicapped or disabled.

Finally, we return to the issue of the permissible degree
of application of the Commission's 1978 Guidelines. As noted
above, we find no unfairness to Respondent in application of
the regulatory definition of handicap or disability as a
condition substantially interfering with major life acitivies.

Nor does Respondent seem to contest use of this definition.

Vigorously contested is applicability of that part of the

-14-




definition relating to persons who are "regarded as" having
such impairments.

Respondent urges that application to this case, filed
in 1977, of a regulation adopted in 1978, is impermissible
because of the resultant lack of notice. Implicit in this ar-
gument is the assumption that the "regarded as" component of
the definition was not in 1977 foreseeably included among the
possible meanings of handicap or disability.

. Respondent's claimed lack of notice.was seriously under-
mined at public hearing. Mr. Thomas Rowe, Assistant to PECO's
Vice President for Affirmative Action, admitted under cross-
examination that he had known, prior to the initiation of
this case, of 1976 amendments to the (federal) Rehabilitation
Act of 1973, which defined a handicapped person as, inter
alia, one who is regarded as having an impairment. We thus
cannot accept Respondent's contention that it was not fore-
seeable in May of 1977 that the Commission might follow the
lead of the United States Congress in defining handicap or
disability.

It is self evident that Respondent did regard Ms. English
as too handicapped to hire. While repeated reference was made
to the likelihood that she would become medically unable to
work at some indefinite time in the future, none of the
eminently well-qualified medical experts who testified could
predict when, if ever, she could be expected to become

disabled. It was alsc estimated that the foreseeable reductioc

-15-
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in her life expectancy is approximately ten years. As Ms.
English was twenty-seven years old when this complaint was
filed, Respondent's oWn statistics indicate that she is
likely to have many potentially productive years ahead of
her. Whatevef the likelihood of future incapacity, Respondent'sd
decision not to hire her was made in a present, at a time when
she was unquestionably physically able to work. It is their
perception of her at that time which is of concern to us.

We do find that Respondent regarded Ms. English as
having a handicap or disability. Our previous determination
that morbid obesity is a handicap within the meaning of the
Act obviously makes it unnecessary for us to base this decision
solely_on the secondary finding that Respondent regarded Com-
plainant as handicapped. However, because of our determination
that Respondent cannot validly claim surprise at the Commis-
sion's propagation of a "regarded as" definition of handicap
or disability, we find no unfairness in entry of this secondary
finding.

As noted above, our determination that morbid obesity is
a handicap or disability within the meaning of the Act must
necessarily be followed by an inguiry into the job relatedness
of Ms. English's obesity. It is in this context that Respon-
dent's "increased risk" rationale loses it force. While all
agreed that Ms. English was more likely than a non-obese

person to develop an incapacitating illness, we have already
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noted that none of the many physicians who testified could
offer any opinion at all as to when or if she might develop
such an illness. Faced with similar arguments in a case

decided by this Commission last year, we followed a Wisconsin

Court's reasoning that indefinite future likelihood of disabili-

ty cannot justify present discrimination. As the Court stated

in Chrysler Qutboard Corporation vs. Wisconsin DILHR, 13 EPD

11, 526 (Wis. Cir. 1976):

. ..The [Respondent] based its decision on

the risk of future absenteeism and the

higher insurance costs. Neither of these
factors constitute a legal basis for dis-
criminating against the complainant. The
statute is written in the present tense.

The [Respondent's] contention that the
Complainant may at some future date be unable
to perform the duties of the job is immaterial.

ID at 6884, cited with approval in Masters
vs. Duquesne Light, E-10375, decided Septem-
ber 24, 197%; emphasis added.

See also City of Wisconsin Rapids vs. Wisc. DILHR, 15 EPD 7846

(Wisc. Cir. 1977).

We consequently reject Respondent's implicit argument
that the risk of future inability to perform justifies, by
making job related, a present policy of refusing to hire obese
persons. Our inquiry into job-relatedness may therefore end

with Respondent's admission that in May of 1977 Ms. English

was physically able to perform CSC duties: her handicap was not,

job related.

One additional argument advanced by Respondent requires

brief attention: their contention that obesity should not be

-17
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considered a handicap or disability because of its "voluntary",
and therefore reversible, nature. This argument must fail,

as it did in Masters vs. Duquesne Light, supra.

First, it is clear that Respondent's own weight policy
is applied to all obese applicants in the same fashion, whether
the origin of the individual problem is a metabolic disorder
or simply eating more than one expends. Further, Respondent's
general assertion that it attempts to maintain a healthy
workforce by eliminating applicants whose "voluntary" behavior
may lead to health problems was made gquestionable by the
Medical Director's statement that applicants are not questioned
about their consumption of cigarettes, alcohol, or other
drugs.

We note also that, as Complainant's Brief urges (at p.
23}, the General Assembly in another context has characterized
drug and alcohol abuse, also "voluntary" conditions, as disa-
bilities, indicating legislative rejection of the attempted
distinction, See 71 P.S. §1690.110.

More fundamentally, the considerations which lead us to
determine that morbid obesity is a statutory handicap apply
with equal force to all cases, of whatever origin. Mobility
and breathing are affected in any case. Ultimately, we are
persuaded that the legislature wished to extend the Act's
protection to those handicapped persons who are physically
willing and able to work, but who are, 1like Ms. English,

nevertheless denied the opportunity to do so. Voluntariness

vel non is simply irrelevant.
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Iv. ' REMEDY

Our finding of discriminatory refusal to hire leads
necessarily to consideration of appropriate relief.

Section 9 of the Act provides in part:

If upon all the evidence at the hearing,

the Commission shall find that a respon-

dent has engaged in ... any unlawful
discriminatory practice ... the Commission
shall state its findings of fact, and shall
issue ... an order requiring such respondent
to cease and desist from such unlawful dis-
criminatory practice and to take such affirma-
tive action including but not limited to
hiring ... with or without back pay ... as,

in the judgment of the Commission, will effectu~
ate the purposes of this Act ...

Any complainant entitled to back pay should receive an
amount whi¢h will restore that person to the economic position
in which he or she would have been had 1t not been for the
discriminatory act. The method used to caiculate the backpay

award need be only reasonable and realistic, not mathema-

tically precise. See Pennsylvania Human Relations Commissicn

vs. Transit Casualty Insurance Company, Pa. Cmwlth. 340 A.2d

624; Pettway vs. American Cast Iron Pipe Co., 484 F.24 211 (Sth'

Cir., 1974).

Pennsylvania law provides for the assessment of interest
on a backpay award at the rate of 6%, compounded annually.

See Goetz vs. Norristown Area School District, Pa. Cmwlth.

328 A.24 579 (1975).




The record in this case establishes that in April of 1977,
the salary for the Customer Service Clerk position was $115
weekly, and that this salary was increased by roughly 7.5 per

cent in August of each intervening vear.

Wherefore, having concluding that Respondent discriminated
against Complainant by refusing to hire her, on the basis of
her non-job related handicap or disability, we find that she
is entitled to be offered the next available position as CSC
with Respondent, and to receive backpay with interest as

specified in the Order which follows.
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RECOMMENDATION OF HEARING PANEL

AND NOW, this _ day of r 1980, in consideration
of the entire record in this matter, including the Complaint,
Stipulations, Exhibits, Record of the Hearing, and Briefs

filed on behalf of Complainant and Respondent, the Hearing
Panel hereby adopts the attached as their proposed Findings
of Fact, Conclusions of Law, Opinion and Final Order, and
recommends that the same be finally adopted and issued by the

Pennsylvania Human Relations Commission.

PENNSYLVANIA HUMAN RELATIONS COMMISSION

BY:

ALVIN ECHOLS, JR., ESQ.
Chairperson

DORIS M. LEADER
Hearing Commissioner

: g ff 0 | ’

" JOHN P. WISNTEWSKI
f /ﬁearing Cormissioner
o
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COMMONWEALTH OF PENNSYLVANIA
GOVERNOR'S OFFICE

PENNSYLVANIA HUMAN RELATIONS COMMISSION

JOYCE A. ENGLISH, :

Complainant :

[ LI T Y )

DOCKET NO. E-12163

vs.

PHILADELPHIA ELECTRIC COMPANY,

Respondent

COMMISSICON'S DECISION AND

FINAL ORDER

AND NOW, this day of , 1980, the
Pennsylvania Human Relations Commission hereby adopts the
foregoing Findings of Fact, Conclusions of Law, and Opinion,

in accordance with the Recommendation of the Hearing Panel,

and therefore

1. That Respondent Philadelphia Electric Company cease

and desist from discriminating against any handicapped or

disabled applicant for employment unless Respondent demonstratesg

that the handicap or disability substantially interferes with

the ability of the individual to perform the essential

-2



functions of the position sought.

2. That Respondent, PECO, pay to Complainant, Joyce A.
English, the following sums within thirty days of the date
of.this Order, by check made payable to Joyce A. English and
delivered in care of Benjamin G. Lipman, Esq., Pennsylvania
Human Relations Commission, 711 STate Office Building, Broad
and Spring Garden Street, Philadelphia, Pennsylvania 19130:

(a) back'wages of $115 per week plus 6%
interest representing the period of April 26,

1977 to July 31, 1977;

(b) back wages of $124 per week plus 6%
interest representing the period of August

1, 1977 to July 31, 1978;

(c) back wages of $133 per week plus 6%
interest representing the period August 1

1978 to July 31, 1979;

{(d) back wages of $143 per week plus 6%
interest representing the period August 1,

1979 to the date of this Order.

4. That Respondent, PECO, offer to Complainant the

next available Customer Services Clerk position or a position

-23-
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that is comparable in terms of salary, promotional opportuni-

ties and duties.

PENNSYLVANTA HUMAN RELATIONS COMMISSION

BY:

JOSEPH X. YAFFE, Chairperson

ATTEST:

BY:

ELIZABETH M. SCOTT, Secretary
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OPINION BELOW

COMMONWEALTH OF, PENNSYLVANIA i o
GOVERNOR'S OFFICE A o
PENNSYLVANIA HUMAN RELATIONS COMMISSION IR -
. P o
1 ) cl
“JOYCE A. ENGLISH, . P bE
i Complainant b E
i : N j
| Pl b ‘
; v. . DOCKET NO. E~12163 P e
f; ' e
{pHILADELPHIA ELECTRIC : : ﬂi £
| COMPANY, b
; Respondent : R
. : L
: E}._.gf
) 1 1‘ 4
‘ FINDINGS OF FACT P EE
- L . | il
' 1. The Complainant is Joyce A. English, a black female, ; “.;gg‘m
; ' B a
‘college graduate, who on April 26, 1977 was 27 years old. She . wf“i*f:
Lo | : ' L T TN
_§presently resides-in‘Pansacola, ™Morida. (N.T. 17, Exh. C~-d: i %lgﬁf ’
o3 | | , o b
: 2. The Respondent is Philadelphia Elect=zic Company (PECQ) , “TTES-
' L) I’:‘
_2301 a*ket Street, Phi lade‘phla, Pennsvlvan;a 13101. (N T. L7} $ }§~
S : B 1 R ;
3. On May 4, 1977 Comnlalnant filed a COﬂplalnt with trur. 1 Jé" '

_?ennsylvania Human Relatzons Commission (PHRC) .alleging in rel-

-° gvant part that Respondent had violaced Sectzion S(a) of the

pennsylvania Human Relations Act {Act), Act of October 27, 1955

' 2.L. 744, as amended, 43 P.S. §951 et seq., in that Respondent

"had on or about April 26, 1977, “Refuséd to hire Complainant

—

ipr the positiocn of Custcmer Service Representative Bbecause of

¢
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her handicap/disahility, obesigy, which does not substantially E %;

interfere with her aEility to perfcrm:essential functions of 2 gii

the job." (N.T. 17} ) ﬁ i
4. An investigation of the complaint was conducted. A !éi%

finding of probable cause to credit the allegation was made.

A Araar o =X

A response denying such.probable cause was filed by the Respon-
' |

dent and an attempt to conciliate the case was undertaken, all
in conforaity with the reguisites of Secticn 9 and other rel-

evant provisions of the Act and the Special Rules of Administra-! f

ol
tive Practice and Procedure before the PHRC. (N.T. 17-18) f %?g
5. The Complainant applied for the position of Customer ﬁ:§;?
Sarvice Clerk (CSC) with Re5pondentvon april 26, 1977. (N.T: 18) E%gi;
6. Respondent had aéproximately thirteen openings for CSCs :?%ﬁ.
= =e 5;33 cf Corslzizani's azpgliczzica.  [N.2. 13) | f'jg

7. Cn April 26, 1577, Joyce English satisiied all the
'neceSsary pre-employment ability, knowledge, skill and other

reguirements fcf_the.csc pesition. (Exh. C-3: pp’G—lO[

Txh. C-4: pp 9-11)

-

. 8. The Ccmplainant, as of April 26, 1977, fully satisZied
all educational and experiential prefemploymént criteria for

the position of Customer Services Clerk. (Exii. C-3: pp 3-4,

- T e, TR W Ty e e
A e 8T T IR I ¥ e D

Ty

_ _ _ i
Exh. C-4: pp 3-4) | S '- .
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9. On April 26, 1977, Joyce English was interviewed by a
PECO personnel staff person, Alfred Hetrick and was administered

A
. a battery of pre-employment tests, all of which she passed. She]

IO T e B el el
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was then told by Mr. Hetrick that she was qualified for the

position she sought. (N.T. 75-76, Exh. C-4: pp. 8~9)

10. Joyce énglish was denied a CSC position by PECO for the

sole reason that she failed the medical exam due to her obesity.
(Exh. C-4: pp. 14-15, N.T. 167, 187, 134, 2.7)

1l. PECO's medical department failed Joyce English in her-

medical examination because of their belief that massive obesity

to the extent present in Ms. English, czeated a high risk that
other medical problems would de&elop which might result in ex-
cessive absenteeism and underproductivity. (N.T. 76;H189,
211-212, 2.11) _ - .

12. Nothing about Joyce English's health or physical con-
dition on April 26, 1977 suggested that she was medically iess
well suited than the average person to perform the duties of a
csc. (N.T. 89, 2.15-2.16, 2.25)

13. Nothing about JoycejEnglish's health or physical'con-
ditioﬁ on April 26, 1977 suggested with any-reaSohable degree

of medical certaihty that she was likely within the foreseeable

.| future td_develbp.illnessesf dt_diééases.which QOuldfrender her

less available for'wqu~or less preductive, (N.T. 89, 199, 214)
14. On April 26, 1977, PECO considered Joyce English to be

qualifigd for the CSC position and did not'belie#e that her

obesity{would substantially interfere with her ability to per-

form the essential functions of the job. (N.T. 76)

»
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15. At the time of the Complainant's application, the CSC

. position paid a salary of $115 per week. kN.T. 18) f

16. On or about August 1, 1977, the salary for a CSC in- %i
creased by 7.5% to approximately $124 per week. (N.T. 2.105)

17. ©On or about Auéust 1, 1978, the salary for a CSC in-

creased by 7.3% to approximately $133 per week. (N.T. 2.105)
18. On or about August 1, 1379, the salary for é CSC in-

creased by 7.2% to approximately $143 per week. (N.T. 2.106)
19. Joyce English was given a thorough medical examination

on September 8, 1977 by Anna Marie Chirico, M.D.. Her blood

pressure was found to be 128 over 68 in the upper right arm ané
120 over 80 in the forearm. There was no evidence of hyper-
tension, diabetes mellitus, or any pulmonary, cardiovascular,

~or other respiratory or circulatory diseases or problems.

. (N.T. 80-87)

20. Compared to a.person-of average weight, a massively
obese person has an increased likelihocod of developing illnesses

and diseases such as coronary hearxt disease, hypertension, !

. respiratory failure and diabetes mellitus. (N.T. 19§, 2.15,

2.44 - 2.56, 2.59, 2.74) -

21. Psychological disturbances freguently result Zrom

obesity, particularly in the nature of self-disparagement, con-

tempt for one's own body, and feelings of blameworthiness for

one's physical condition. These disturbances manifast themselves

1

¥

|
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1
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,ﬂ in ways that severely restrict or lixit social interaction.

:
]
i

(N.T. 32-38, 41-~43, 51, 2.85)
| |
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~are likely to, be recommended_fCr employment by
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22. Blood pressure readings taken on a severely obese

person using a regular sized cuff result in a spuriocusly

elevated reading. A large cuff must be used to obtain an

accurate reading. (N.T. 83)

23. PECO employees who gain so much weight that they

exceed their acceptable weight (as dJdetermined by the weight

chart) are not terminated from employment. (N.T. 144, 145)

24. Jobs in the Customer Service Department require a

degree of mcbility which a severely obese person mighﬁ not
have. (N.T. 215) |

25. A lineman who became cbese while employed by PECO
would be temporarily t:ansferred to a posifion which did not
involve climbing, during the period of physical inability to
pexrform. (N.T. 216, 217)

26. Apvlicants w@o-have made real efforts to lose weight
PECO's Medical
Department even if_they'haﬁe not reached their:pezmiSSible _%
Qeight, as determined by the weight chart. (N.T. 208) !

' 27f Obese persons argrless;agilé and more accldent prcne‘

than non-dbése-persons.1”(ﬁﬁT{72;IS,.2.53}

28. Obesity is commonly defined as the state of weighing'

20 per cent or more in excess of cne's desirable weight, as

.
A e

A
L g g A A 8 2k

.

4 e ——z P

2 TR PR L e e Ty

e oo SER O T AT

t

determined by Metropolitan Life Insurance Company tables,

(N.T. 2,39, 2.40)

29. Morbid obesity is defined as weighing twice one's
desirable weight or more; Complainant in this case was mor-

bidly obese. (N.T. 2.44, . 2.45)




A6

30. Severely obese persons have measurable dysfunction 1E

Il
- .

of the pulmonary system and must work at breathing. (N.T. 2.5:!

E ..

\ ' 31. Severe obesity frequently interferes with circulation

such that blood doesn't run to the heart as efficiently as it

would in an agile, non-cbese person. Obese persons are more

likely to develop swollen legs and ankles after prolonged

b s et A R

standing. (¥.T. 2.54, 2.55%)

32. Morbid obesity is positively correlated with pre-~

mature death. (N.T. 2.57)

33. Obesity is positively correlated with the rate of

absenteeism due to illness. (N.T. 2.58)

4. Severe obésity can pose a mechanical handicap by

interfering with the physical ability to accomplish tasks.
(N.T. 2.65=2.73)

35. Only an educzted guess can be.made regardiné Ehe
potential reduction in duration of life for Complainant
or any other severely.obese person. A ten yéax-réduction in
Complainant’s iiﬁé span is plausible. (N.T. 2.81, 2.82)

36. On rare occaszons an. appllcant is hl*ed in splte of

a negatlve reccmmendatlon ﬁ:om ?ECO 8 Hed;cal Decartment.
This may happen'when.there is great need to £ill a posxt;on
~ quickly. (N.T. 2. 133) |
37. PECO's A551stant to the Vice-President of Affi:mativJ

Action was awars, prior to May of 1977, that the federal

Renabilitation Act of 1973 had been amended so as to include,

in the definition of handicapced perscn, a person who is

1 795
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" major life activities. (N.T. 2.175)
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regarded as having an impairment which substantially limits

38. PECO's Medical Department has no clearly articulate&

policy of questibning job applicants regarding their use of

cigarettes, alcchol, or other drugs. ‘(N.T..lao-laé}
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"handicap/disability, obesity, which does not substantially

‘that probable cause existed to credit the allegations,

_comola*ned of by conference, conc;l;at‘on and . pe*suasmon.

A9
OPINION

X. - HISTORY OF THE CASE

‘This maﬁter arises on a complaint filed by Ms. Joyce
English ("Complainant") with the Pennsylvania Human Relations
Commission ("Commission")} against thé Philadelphia Electric
Coﬁpany ("Respondent™) on May 4, 1977, wherein Ms. Englisﬁ

alleged that Respondent refused to hire her because of herx

interfere with her ability to perform the essential functions
of the job," in vioclaticn of Section 5(a) of the.Pennsvlvania
Human Relations Act ("the Act"), Act of October 27, 1855, P.L.

744, as amended.

An investigation into the allegations of the cemplaint

was macde by representatives of the Commission, who determined
Thereupon, the Commission endeavored to eliminate the practice

These endeavors were unsuccessbul and the Commlssvon aonrcvéd
the case for public hearlng.

Publie Hearlng was held on August 8 and 9, 1979, in
Phlladelpnla, Pennsylvania and was conaucted at all times
before Commissioners Alvin E. Echols, Jr., Esg., Chairperson
éf the Panel, Doris M. Leader, and John D. Wisniewski, pur-

&
suant to Section 9- 0f the Act. The case on behalf of the

-
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complainant was presented by Benjamin G. Lipman, Assistant

General Counsel to the Commission. The respondent was

represented by John P, Smith IIX, Esg., and Leonard J. Cook,

Esq., of Dilworth, ?axson, Kalish, Levy, and Kauffman. E&ith
E. Cox, Assistant General Counsel to the Commission, served

as Legal Advisor to the Hearing Panel.

Panel, the depositicon of the Complainant, Joyce English, was
taken on December 13, 1978, and made part of the record with

the same effect as if Ms. English had appeared personally

before the Hearing Panel.

R R T

By stipulation of the parties.and by leave of the Hearing‘
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- unsuited for employment. While he noted that her blood pras- |

All | | l
XI. FACTUAL BACKGROUND, ISSUE FORMULATION - !

The essential facts undeflying this complaint are undis- |
puted. On April 25, 1977, Ms. English applied for the
position of Customer Service Clerk ("CSC") with Respondent,
After passing a batte:yof pre—employment tests.and meeting
all educatiocnal and experiential pPre-requisites, she was rou-
tinely referred to Respondent's Medical Department for a
physical examination.

The examining physician concluded that Complainant was

sure was slightly elevated and that her mother had died

prematurely, it is not seriocusly contestead that the sole

reason for his recommendation was Complainant's massive
cbesity: at the time of the exam;nat*on she was 5' 8“ tallf

and weighed 341 pounds. No flndzng'of_znability to perform

-~

the duties of the CSC pcsitidn was made. On the basis of

this recommendatlon, Raespondent decllned to hire Ms. English.

This suit followed. IR T S |
This case tne*efore Presents a novel issue or.statutorv

constructlon, nanely, whether obesity is a handicap or

dlsabll*ty within hhe meaning of Section 4(p) and 5(a) of

the Act.  Should cbesity be a handicap or disability, a
secondary issue is presented as to iss job relatedness in this

case. ' »
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For the reasons which follow, we hold that severe N
1/ .
cbesity ~ is a handicap or disability and find that
Respondent has unlawfully discriminated agaiast Complainant

by refusing to hire her, on the basis of her non-jcb related

handicap ox disability.

1/ .
=~ fue term "obesity" will be fully defined in Part III, infra}

&
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 the Act to ettend its protection to them. The leczslahlve~

Al3
Irz. : ‘LIABILITY

Section 5 of the Act provides in pertinent part

It shall be an unlawful discriminatery
practice, unless based on a bona fice
occupational qualification ...{2) For any
employer because ¢f the non-job related
handicap or disability of any individual
to refuse to hire or empley ... such in-
dividual ...

Section 4(p) provides in part:

The term "non-job related handicap or
disability® means any handicap or
disab'lity which does not substantially
interfere with the ability to perfo:zx

the essential functions cf the employment
{sought) ...

The statute is thus essentially silent as to the

meaning of "handlcap or dlsabll_ty. Nor has any Pennsylvania W

court defzﬁed the terms.

Persons hav;ng handlcaps or d;sab;l;tles came unde* the

coverage of the Act in 1974, when the General Assemnly ameqced

hxstory'of this amencment sheds llttﬁe light on the queshlon

of whether the General Assembly wished to include obese

perscons Ln the category of handicapped or disabled perscns.

As Respondent s Brief states at page 5, "(s)pecific reference

-

is made to the blind, wheelchair patients, epileptics, and

the deaf and dumb.” This list is illumirmating mainly in its

omissicns.. It is reasonable to conclude, as we do, that the

TR,

Wy
-

-
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General Assembly did not intend this list to be other than
exemplary. Difficult issues of interprqtations su;h as thas
now before us yere thus necessarily left to case by casé
resolution. | o

The issue of how much guidance may properly be drawn

from the Commission's regulations, promulgated after this suit |

was filed, will be discussed subseguently. Our initial ap-

proach to this problem is guided by the Statutory.Construction ?

Act, 1 Pa. C.S.A. §1501 et sec.
~ Section 1303 provides in part that "... words and phrases

shall be construed according to ... their common and approved

usage ...
Wehster's New Collegiate Dictionary (1976) includes the
follcwlng definitions: .

Dlsabla- To make incapable or ineffective;
esp: to deprive of physical, moral
or intellectuval str ength.

Dlsabll;ty Inabll;hy to pursue an occupatlon
because of phys;cal or mental impair-
ment.

Handlcap- A dlsadvantaqe that makes achievement
unusually difficult; esp.: a ahys;c
disability.

Thus; the terms, whila closely :elated; are not exactly
synonymous. This conclusion is in keeping with the general

principle of statutory construction that a statute shall not

be presumed to be redundant if it is possible to give eilect
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to all of its provisions.

‘glein vs. Republic Steel Corp., 435 F.2d 762, C.A. 3 (1970).

As previously noted, regulations promulgated by the
Comaission subsequent to initiation of the instant action
jneclude a comprehensive definition of the terms "handicap or

disability.” A handicapped or disabled person is defined at'

16 Pa. Code 44.4(4) as cne who:

A. has a physical or mental impairment
which substantially limits one oOr
more major life activities; .

B. has a record of such an impairment;
cr -

.
L

¢. is regarded as having such an impairment.

A physical ox mental impairment is defined as follows:

A. ‘“"physical or mental impalrment” means
a physiological disorder or condition,
cosmetic disfigurement, OF anatomical
loss affecting one or more cf the follow-
ing bedy systems: neurological; musculo—
skeletal; special sense organs; respiratory,
including digestive; genitourinary:_hemic
and lymphatic; skin and endocrine or a
mental or phychological édisorder, such as
‘mental illness, and specific learning disa-
O pilities. o - o ' o

Major life activities are defined as follows:

B. ‘"major life activities" means functions as
caring®for one's self, perfornming manual
tasks,'walkinq,'seeing, hearing, sceaking,

breathing, learning and working.

Comparison of these definitions with those reflecting

common and approved usages of "handicap” and vdisability”

See 1. Pa. C.S.A. Section 1921 and  ]¥ €T

v 7 ez 4
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indicates that definition A, supra, a physical or mental
impairment which substantially limits major life activities,
most nearly expresses the combined meaning of the terms as

generally used. We therefore find that application of that

definition to the facts of this case will result in no unfair-
ness to Respondent. As Complainant's Brief stateé, the ter=ms

necessérily had some meaning prior to the adoption of the
regulatory definitions. It is therzefore against the standaxd |

set by this definition that the facts of this case must

initially be examined.

Evidence adduced at Public Hearing established that Ms.
English's application for employment with Respondent was pro- :i
cessed in the same manner as are essentially all such applica-k.f?
tions. The initial;phase of the process was directed toward
detérminiﬁgfwhether she was_quélified'to éerfdrm'the jeb.
Respcndent'ackncwledges that Ms. English was so qualified.

Following this initial nre~qualification; Ms, English

-was refer ed to Respondent s Med.t.ca1 Depar;ment for a m'zys‘c:,al,-3.@.*j

i AT L TR TR e o™ et s T i

her to be unsuitable for anv employment with Respondent becaus!

1
examlnatlon.' As prev;ously noted, the Meqlcal Depa*tment ;ounyrg
)
g
;

of her obesity. Reference was made to Respondent' "weigﬂt :
chart,™ Exhibit R-1. Testimony established that applicants ij%%
weighing more than forty pounds over (or under) the weicht 5?%@
appearing on the chart for persons of a g%ven sex, ace and &%y

height were as a rule not hired; it was repeatecly emrhasized

that the standards are not rigidly applied, and that indivicua:

A PIONA L IRARTEN
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D Ay ML A TR T T T
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variations in "frame" cize are taken into accouat. Indeed,

e TAE 4.

Respondent's Medical Director stated that if an applicant

L

% .. is ‘55 pounds overweight but doesn't look it ..." that % >
applicant would bevhired. (N.T. 158) | 'ﬁé;

Despite this suggestion of concern with an applicant’'s: | gi
appearance, Respondent vigorously argues that its weight 1%%5
policy is designed solely to help ig achieve and maintain_ ' g ?;}

[k

a healthy workforce. The bulk of its case in chief consisted

AP,
e,
2

T

of expert medical testimony regarding the hign positive

correlation between bbesity and various medical problems whichﬂ

in their turn would lead to excessive absenteeism. Belore I (S
“.-:.sz"'_

discussing this expert evidence, it is necessary to comment

briefly on the weight chart and the uses made of it.

It'is chiefly notable that absolutely no empirical evi-
dence validating either the chart or the "forty-plus” cut-0f?f
was prédﬁced-by Respondents. Direct questions put to the

Med;cal Dlrector and to the examining physician established

'only that the weight chart and attendant policy had been in

fﬂuse prlor to e;ther man's - emuloy with the company .

It is also notawor +hy that Respondent 'S pre—emoloyment

E]
o

English was not individualized in
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medical examination-of Ms.

,44 _
T
o

e;the* of two possible ways.' *g
F*rst, Ms. English was not aueshloned about any medical lyl-g

g

causaed absenteeism prcblems which she herself might have had L g
il

in previous jobs. Nor was any indegendent inquiry directed “f%
F ‘l 31

to any of her previous emplovers. : .!E
;|f| E"“
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Second, the examination and subsequent recommendation

were not based on Ms. Snglish’s present medically assaessed
ability to perform the duties ¢f a Customer Service Clerk.
1+ was readily conceded that on the date of her examination,

she was physically able to perform those duties.

#
%‘5
3
T
H
H

mather, the entire thrust of Respondent’s policy and of
2/

its argument before this Comission is that obesity,— though

AF s e

not itself a handicap or disability within the meaning of the

Act, is nevertheless so regularly associated with disabling

conditions which might cause absenteeism and early mortality
. 3 ;
as to preclude the hiring = of almost any obesa person. We

turn therefore to the expert testimony.

2/

Obesity was defined by one of Respondent's expert witnesses, |
Dr. Theodore van:ItaLlie, as the state of weigning 20 pe:cenﬁjj
or more above one's avarage-desirabLe_wEight, hased on =

the Metropolitan Life Insurance Company standards for ce-

' girable weight. (N.T. 2.39, 2.40) This chart was nevez
introduced into evidence. _ :

3 _
PECO emplovees Who exceed their permissible welcht are

aot terminated, however..
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‘The record overwhelminély supports the Resporident’s

assertion that the correlation is hiéh between obesity, parti-f
4/ ' 1
cularly morbid obesity, =~ and a long list of potentially

disabling mediCal problems. Included in this list are heart

disease, hypertention, disabetes mellitds, gall bladderxr diseas

i

and cardio-respiratory dysfunction; 1t was also established

that many conditions to which both cbese and non~obese persons

o
pe-
{ &
2 3
&
Ks
i3
v
lf‘,
3

are subject are exacerbated by obesity: among these were

complications of pregnancy and arthritis of the knees. The

record additionally supports the assertioq_that obesity is
positively related to increases in absenteeism, anéd to in-
creased mortality rates,

Respondent concedes that Ms._English at the time of her

.5/

application had no discernible medical complications. It

. argues vigorously, however, that she was s@ likely to develop 1.f”

such problems in the future as €o be unfit for presant employ-y

ment. We shall consider this "increased risk" argument intwf.?ﬁ

£S

e 'f,!‘g Foie
e *
o A
ARSI

contexts: £irst, in its impact on the determination of whethel:

or not obesity is'a handicap; second, in the-cdnsideratidn of ﬁ £
' ' : ' AT T
i

Morbid cbesity is the state of weighing twice one's average | -
desirable weight, or more. (N.T. 2.44) Complainant iz ;[?i
this case was morbidly cbese. (N.T. 2.45) ' ﬁléﬁ

| | I B
5/ - LB
= Resvondent does not contest +he fact that the slight 1y
elevation in blood pressure found duriag Complainant's !‘Eﬁ
pre—~employment physical examination was actually the ii&i
result of using & narzovw cufs when her blood pressure ¢
was taken. (N.T. 83) - ﬁi?i

: i &

Al

iy 1y X
e
I A A

'!-‘r‘-'ﬂ-"r-
Fomn
kot L

-11- . | \

- :‘.J“.'

| 25




‘than refuting the contention that morbid obesity méy propérly-

be regarded aé 2 handicap or disability, however, we find

which are regularly association with "simple” morbid obesity

 systems. Nowhere does tnattdezlnltzon coniine itself, as

' chat morb;d obes;ty is a hand;cao or dLsabLl;ty Wluhln the

heart disease and diabetes melliitus, Unquestionably, it is i

A20

Bt R

job relatedness. The testimony of Respondent's Medical

eéxperts was, as we have noted, highly persuasive. Rather

S i mra s mmmm g e

that this evidence supports that contention. The line which

Respondent has attempted to draw between "simpla" morbid obe- |

sity on the one hand and the long list of diSabling conditions:

on the other, doubtless has validity as a matter of piecise

medical diagnesis. As the long experience of the law in

&/ -

attempting to develop a legal definition of insanity illy-

strates, however, medical diagnoses are not and cannot be
co-extensive with legal deFinitions. The legal definition
which we have adodted supra, is concerﬂed with lmpalrwent of

:unctlon by disorders or condltlons whlch affect variocus body |

Respondent would.seemingly have‘it do, to diseases of the

enumerated systems. We bhere cre find, as a mahter oz law,

meaning of the Act, because of its high and extremely well

documented correlation with illnesses such as hypertension V

a physiological condition affecting many bodily systems.

6/ y

T See especially Durham vs. United States, 214 F.2d 862 (Ca
D.C., 1954); Carter vs. United States, 252 F.24 608 (CA [
B.C., 1957); Blocker vs. United States, 274 F.24 572 [
{CA D.C., 1957); United States vs. Brawner, 471 F.24 969 V

b AT ¢ A e e

CZ B ad YMERLT A

RV e e e Bep

ﬂ
{
4
i,.
1

(CA D.C., 1972). These cases ratner c*amatlcally illuminate. ':

the difficulties encountered by the District of Columbia r‘
Clrcult Court of Aooeals 1n its attemots to forge a new "

L
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A positive correlation exists with regard to disabling
emotional conditions as well. The expert testimony of
Dr. Kelly Brownell established that cbesity is regularly
associated with psthological disturbances such as depression
and self-loathing, which in their tﬁrn make normal social
interaction and development extremely unlikely.

We need not and do nct.stﬁp therea, The record ;lso
élearly establishes that morbid obesity in and of itself,
without reference to the conditions so regularly associated
with it, substantially interferes with major life activities.

Working is, of course, one of these activities. Respon-
dgnt's Mediczl Director indicated under cross-examination his

view that severs cbesity will in some instances cause (phy-

sical) inability to perform components of a job (N.T. 211, 215;

217), including the job of Customer Service Clerk.
_Respondent's leading medical expert, Dr. Theodore Van
tallie, further supported this view by testifying to the

loss of mobility * and agility which are direct consequences

. of severe obesity. At one extreme, he noted that he himselX

had éﬁperiénéé&la "modest handicap” (N.T. 2.72) attendant

upeon being only thirty'pounds overweight, when attempting to

tie his shoces. The furthest extreme he estzblished with
j' : ) -

" descripticns of a person so obese as to be unable to assume a

upright posture afiter falling. Between these poles, and
clearly relevant to the facts of his case, was his testimony
B &

establishing the mechanical handicap attendant upon "simple”

morbid obesity.

-13-
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. stated that:

Aok
Even more fundamental is the impairment of the ungues-

tionably major life activity of breathing.

In response to direct examination, Dr. Van Itallie

e..it's been well documented that
obese individuals, and I'm referring
particularly to fairly severely obese
individuals, have measurable dysfunction - . ;
of the pulmonary system and thev work at

breathing. Reserve capacity of the lungs

is recuced ... (N.T. 2.52, emphasis added).

P S

RSP TR TR T T ST L Y

We therefore find that ﬁorbid cbesity, quite apart from
the illnesses associated with it, so substantially interferes
with the major life activities of working “and Breathing as to
require its inclusion withingthe Acﬁ's definition of handicap

or disability.

Our decision thus far is confined to the determination
that morbid obesity is a handicap'br disability within the
meaning of the Act, for the reasons just stated.. We.ekpiess
no opinion as to whether perscns who are obese, but not mor-
bidly obese, are also handicapped or disabled. ' .

Finally, we raturn to the issue of the nermmss;ble deg*ae
of appllcatlon of the Commission's 1978 Gu;dellnes. As notad
above? we find nc unfairness to Respondent in application of

the regulatory definition of handicap or disability as a

condition ‘substantiall y interfering with major life aci tivies.:

Nor does Respondent seem to contest use of this definition.
5

Vigorously contested is applicability of that part of the

=14~
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c sas . ' ' . !
definition relating to persons who are "regarded as" having N

such impairments.

|
Respondent urges that application to this case, filed %
in 1977, of a regulation adopted in -1978, is impermissible |
because of the resultant lack of notice. Implicit in this a:—%‘
gument is the assumptlon that the "regarcded as” comoonent of

the def;n;txon was not in 1977 fo*eseﬂably included amonq the

possible meanings of handicap or disability.
Respondent's claimed lack of notice was seriously under-

mlned at public hearing. Mr. Thomas Rowe, Assistanit to PECO's

Vlce president for Affirmative Action, admitted under Cross- i

examination that he had known, prior to the initiation of 0

this case, of 1976 amendments to the (federal) Rehabilitation

Act of 1373, which defined a handicapped person as, inter i

alia, one who is regarded as having an impairment. WQ thus

cannot acceot Respondent S content;on that it was not fora-

seeable in May of 1977 that the Comn;ssmon n;gnt ;ollow the \

lead'of £he United States Congress in de:;nzng,hanq;cap or

d;sablllty.

It is self ev;dent ‘that Respondent aid regaru Ms. Engl;sh'“

as too handlcapced to hire.

to the_l;nelmhcod that she would become medlcally unable to
work at some indefinite time in the future, none of the
emidently well-qualified medical experts who testified could
predict when, if ever, she could be expected to become
disabled. It was also estimated that the foreseeable reductic

|
1
b
]
I

-1l5-

— T
Fad

Wnile remeatnd referencse was ﬁade

fmw—-. oS w ik o seaiecraiind
VTR T e,
Ty L

T, w0
e A

e P e S O

Ay
Pl s

S
oy e

=k,
e e R L T o o s

-

R

eyt

e

St e mnd aan i ind

Lo o
e R e . A
1 R PR O T T ] S e A R g L

i

cos
5 n Fareay

BT F




—

a7

English was twenty-seven years old when this complaint was

"f£iled, Respondent's own statistics indicate that she is

A24

in her life expectancy is approximately ten years. As Ms.

likely to have many potentially productive years ahead of
her. Whatever the llkellhood of future Ln;apaCLty, Respondent’
decision not to h;:e her was made in a present, at a time when
she was unquestionably physically able to work. It is their
perception of her at that time which is of concern to us.

We do find that Respondent regarded Ms. English as
having a handicap or.disability. Our previous determination

that morbid obesity is a handicap within the meaning of the

Act cbviously makes it unnecessary for us to base this decisicrn

solely on the secondary finding that Respondent regarded Com-
plainant as handicapped. However, because of our determinatior
that Respondent cannot validly claim surprise at the Commis-

sion's propagaticn of a "regarded as” definition of handicap

or disability, we find no urifairness in entzry .of this secondary’

f-ndlng.

As noted above, our detmrmlnatlon that morbld ObESluY is

a handlcap or dlsablll.y w1th1n the meanlng of the Act must

necessarily be follecwed by an inquiry into the job relatedness:

of Ms. English's obesity. It is in this contexc that Respon-
dent's "increased risk" rationale loses it force. While all
agreed that Ms. English was moze likely than a non-obese

person to develop an incapacitating illness, we have already

—— T
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‘that the risk of future inability to ne*rorm juselfies, by

A25

noted that none of the many physicians who testified could
offer any opinion at all as to when or if she might develop
such an illness.  Faced with similar arguments in a case

decided by this Commission last year, we followed a Wisconsin

Court's reasoning that indefinite future likelihood of disabilj

ty cannot justify present discrimination. As the Court stated| ¥

in Chrvsler OQutboard Carporation vs. Wisconsin DILHR, 13 EPD

11, 526 (Wis. Cir. 1976):

...The [Respondent] based its decision on

the risk of future 2bsenteeism and the

higher insurance costs. Neither of these
factors constitute a legal basis for dis~-
cvlmlnatlng against the complainant. The
statute lS written in the presensc tense.

The |Responcant's) contention that the
Complainant may at some future date be unable
to per‘orm the duties of the job is immaterial.

TD at 6884, cited with aporoval in Masters
vs. Ducuesne Light, E-10375, decided Septem—
bPer 24, 137/9; empnasis added.

See also Citv of Wisconsin Rapids vs. Wisc. DILHR, 15 22D 78496
(Wisc. Cir. 1977) .

We conseauently reject Resuondent's'implicit argument

makinq job related, a present policy of refus;nq to hire obesef”

persons. Oux inquiry into job-relatedness may therefore énd -
with Respondent's admission that in May of 1977 Ms. English
was physically able to perform CSC duties: ner nandicap was 1o

job related.

¢ ‘ »
One additional argument advancead bv Respondent recuires

brief attention: their contention that obesity should rot be

-17-
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? considered a handicap or disability because of its "voluntary”, ?_
§ and therefore reversible, nature. ‘This argument must fail, L?f
h as it did in Masters vs. Ducuesne Licht, supra. :ié
| First, it is clear that Respondent's own weight policy U%ﬁ
is applied to all cbese applicants in the same fashion, whethejk§f
the origin of the individual problem is a metabolic disorder ¢

PR
faty g TR Y
LT e

or simply eating more than one expends. Further, Respondent's

eneral assexrtion that it attempts o maintain a health
"1 Y

v
F
i
T4
3
i

I

i

workforce by ellmlnatzng applicants whose volunta*y“ beanLOr‘

may lead to health problems was made gquesticnable by the

'!_T. oLt TR \-" .
o R N

Medical Director's statement that applicants are not questioned |
. A

We note also that, as Complainant's Brief urges (at p.
. p )

about their consumption of cigarettes, alecohol, or other @”
. g

d‘-ugs - . . 1 ‘ . .‘{t,
, i

23), the General Assembly in another context has characterized™

_ , e

* drug and alcshol zbuse, also "voluntary" condéitions, as disa- i:é
L GEEG ens e _ _ . _ , - -k
[

:ﬁp

bilities, indicating'legislative-rejection of the attempted

distinction. See 71 P.S. §1690.110. . o E

. More fundameutally, the cons;derat_cns whlch lead us Lo
"dete*mlne ‘that morb;d obes*ty is a- statutory hand;cap anplv ok

with equal force tc all cases, of whatever orlgln. Moblllty

and breathing are affected in any case. Ultimately, we are

persuaded that the legislature wished to extend the Act's &

protection to those handicapped pexsons who are physically

willing and able to work, but who are, like Ms. English,
4 l "‘f.‘..

never~heless denied the opportunity to do so.. Voluntariness

vel non is simply irrelevant.

alhe
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necessarily to consideration of appropriate relief.

amount which -will restore that person to the economic position
in which he or she would have been had it not been for the

- discriminatory act. ;The method used to calculate the backpay

Tty

,
A

[T
A27 » Vo
;i?:,af E
' L

Our finding of discriminatory refusal to hize leads

-

Section 9 of the Act provides in part:

If upon all the evidence at the hearing,
the Commission shall find that a respon-
dent has engaged in ... any unlawful
discriminatory practice ... the Commission
shall state its findings of fact, and shall

!.7‘-

hiring ... with or without back pay ... as,
in the judgment of the Commission, will efiectu-
ate the purposes of this Act ...

issue ... an order reguiring such respondent ij .

to cease and desist from such unlawful dis- 1%

criminatory practice and to take such affirma- {E

. £ive action including but not limited to : %
H

g R
qamd ey
SN N PR

N

e
s
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Any complainant entitled to back pay should receive an ,

award need be only reasonable and realistic, not mathema-

s i 4wk

tically precise. See Pennsvlvania Human Relations Commission. =

T

Fiats s mm g,

vs. Transit_Casualtﬁ Insurance Companv, Pa. Cmwlth. 340 A.2d4 3

Prtnkyw I

ie

624; Pettwayv vs., American Cast Iron Pize Co., 494 F.24 211 (3t»
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The record in this case establishes that in April of 197745

the salary for the Customer Service Clerk position was $115

weekly, ané that this salary was increased by roughly 7.5 per

cent in August of each intervening year.

Wherefore, having concluding

against Complainant by refusing to hire her, on the basis of

her non-job related handicap or disability, we find that she

ext available position as CcsC
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specified in the Order which follows.
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COMMONWEALTH OF PENNSYLVANIA
GOVERNOR'S OFFICE

PENNSYLVANIA HUMAN RELATIONS COMMISSION

JOYCE A. ENGLISH,
Complainant

.

v. DOCKET NO. E-12163
PHILADELPHIA ELECTRIC

COMPANY,
Respondent

FINDINGS OF FACT

1. The Complainant is Joyce A. English, a black female,
college graduate, who on April 26, 1977 was 27 years old. She
presently resides in Pensacola, Florida. (N.T. 17, Exh. C-4:
p.3)

2. The Respondent is Philadelphia Electric Company (PECO),
2301 Market Street, Philadelphia, Pennsylvania 19101. (N.T. 17)

3. On May 4, 1977, Complainant filed a complaint with the
Pennsylvania Human Relations Commission (PHRC) alleging in rel-
evant part that Respondent had violated Section 3(a) of the
Pennsylvania Human Relations Act (Act), Act of October 27, 1855
P.L. 744, as amended, 43 P.S. §951 et seg., in that Respondent

had on or about April 26, 1977, "Refused to hire Complainant

for the position of Customer Service Representative because of




her handicap/disability, obesity, which does not substantially
interfere with her ability to perform essential functions of
the job." (N.T. 17)

4. An investigation of the complaint was conducted. A
finding of probable cause to credit the allegation was made.

A response denying such probable cause was filed by the Respon-
dent and an attempt to conciliate the case was undertaken, all
in conformity with the requisites of Section 9 and other rel-
evant provisions of the Act and the Special Rules of Administra-
tive Practice and Procedure before the PHRC. (N.T. 17-18)

5. The Complainant applied for the position of Customer
Service Clerk (CSC) with Respondent on April 26, 1977. (N.T. 18)

6. Respondent had approximately thirteen openings for CSCs
on the date of Complainant'’s application. (N.T. 18)

7. On April 26, 1977, Joyce English satisfied all the
necessary pre-employment ability, knowledge, skill and other

requirements for the CSC position. (Exh. C-3: pp 6-10,
Exh. C-4: pp 9-11)

8. The Complainant, as of April 26, 1977, fully satisfied
all educational and experiential pre-employment criteria for
the position of Customer Services Clerk. (Exh. C-3: pp 3-4,
Exh. C-4: pp 3-4) |

9. On April 26, 1977, Joyce English was interviewed by a
PECO personnel staff person, Alfred Hetrick and was admin%stered

a battery of pre-employment tests, all of which she passed. She



was then told by Mr. Hetrick that she was qualified for the
position she sought. (N.T. 75-76, Exh. C-4: pp. 8-9)

10. Joyce English was denied a CSC position by PECO for the
sole reason'that she failed the medical exam due to her obesity.
(Exh. C-4: pp. 14-15, N.T. 167, 187, 194, 2.7)

11. PECO's medical department failed Joyce English in her
medical examination because of their belief that massive obesity
t¢ the extent present in Ms. English, created a high risk that
other medical problems would develop which might result in ex-
cessive absenteeism and underproductivity. (N.T. 76, 189,
211-212, 2.11)

12. ©Nothing about Joyce English's health or physical con-
dition on April 26, 1977 suggested that she was medically less
well suited than the average person to perform the duties of a
csc. (N.T. 89, 2.15-2.16, 2.25)

13. Nothing about Joyce Bnglish‘s health or physical coh-
dition on April 26, 1977 suggested with any reasonable degreé
of medical certainty that she was likely within the foreseeable
future to develop illnesses or diseases which would render her
less available for work or less productive. (N.T. 89, 199, 214)

14. OnJApril 26, 1977, PECO considered Joyce English to be
qualified for the CSC position and did not believe that Her
obesity would substantially interfere with her ability té per-

form the essential functions of the job. (N.T. 76)




15. At the time of the Complainant's application, the CSC
position paid a salary of $115 per week. (N.T..IB)

16. ©On or about August 1, 1977, the salary for a CSC in-
creased by 7.5% to approximately $124 per week. (N.T. 2.105)

17. On or about August 1, 1978, the salary for a CSC in-
creased by 7.3% to approximately $133 per week. (N.T. 2.105)

18. On or about August 1, 1979, the salary for a CSC in-
creased by 7.2% to approximately $143 per week. (N.T. 2.106)

19. Joyce English was given a thorough medical examination
on September 8, 1977 by Anna Marie Chirico, M.D.. Her blood
pressure was found to be 128 over 68 in the upper right arm and
120 over 80 in the forearm. There was no evidence of hyper-
tension, diabetes mellitus, or any pulmonary, cardiovascular,
or other respiratory or circulatory diseases or problems.

(N.T. 80-87)

‘ 20. Compared to a persdn of average weight, a massively
obese person has an increased likelihood of developing illnesses
and diseases such as coronary heart disease, hypertension,
respiratory failure and diabetes mellitus. (N.T. 196, 2.15,
2.44 - 2.56, 2.59, 2.74)

21. Psychological disturbances frequently result .from
obesity, particularly in the nature of self-disparagement, con-
tempt for one's own body, and feeliﬁgs of blameworthiness%for
one's physical condition. These disturbances manifest thémselves
in ways that severely restrict or limit social interactiog.

(N.T. 32-38, 41-43, 51, 2.85)



22. Blood pressure readings taken on a severely obese
person using a reqular sized cuff result in a spuriously
elevated‘reading. A large cuff must be used to obtain an
accurate reading. (N;T. 83)

23. PECO employees who gain so much weight that they
exceed their acceptable weight (as determined by the weight
chart) are not terminated from employment. (N.T. 144, 145)

'24. Jobs in the Customer Service Department reéuire a
degree of mobility which a severely obese person might not
have. (N.T, 215)

25, A lineman who became obese while employed by PECO
would be temporarily transferred to a position which did not
involve climbing, during the period of physical inability to
perform. (N.T. 216, 217)

26. Applicants who have made real efforts to lose weight
are likely to be recommended for employment by PECO's Medical
Department even if they have not reached their permissible
weight, as determined by the weight chart. (N.T. 208)

27. Obese persons are less agile and more accident prone
than non-obese persons. {(N.T. 2.15, 2.53)

28. Obesity is commonly defined as the state of weighing
20 per cent or more in excess of one's desirable weight, as
determined by Metropolitan Life Insurance Company tables.
(N.T. 2.39, 2.40)

29, Morbid obesity is defined as weighing twice:one's
desirable weight or more; Complainant in this case waé mor-

bidly cbese. (N.T. 2.44), 2.45)




30. Severely obese persons have measurable dysfunction
of the pulmonary system and must work at breathing. (N.T. 2.52)

31. Severe cbesity fregquently interferes with circulation,
such that blood doesn't run to therheart as efficienfly as it
would in an agile, non-obese person. Obese persons are more
likely to develop swollen legs and ankles after prolonged
standing. (N.T. 2.54 ,2.55) |

32. Morbid obesity is positively correlated wiﬁh pre-
mature death. (N.T. 2.57)

33. Obesity is positively correlated with the rate of
absenteeism due to illness. (N.T. 2.58)

34. Severe obesity can pose a mechanical handicap by
interfering with the physical ability to accomplish tasks.
(N.T. 2.65-2.73)

35. Only an educated guess can be made regarding the
potential reducfion in duration of life for Complainant
or any other severely obese person. A ten year reduction in
Complainant's 1life span is plausible. (N.T. 2.81, 2.82)

36. On rare occasions an applicant is hired in épite of
a negative recommendation from PECO's Medical Department.
This may happen whén there 1s great need to fill a position
guickly. (N.T. 2.133)

37. PECO's Assistant to the Vice-President of Affirmative
Action was aware, prior to May of 1977, that the fedeﬁal
Rehabilitation Act of 1973 had been amended so as to ihclude,

in the @efinition of handicapped person, a person who 1is




regarded as having an impairment which substantially limits
major life activities. (N.T. 2.175)

'38. PECO's Medical Department has no clearly articulated
policy of questioning job applicants regarding their use of

cigarettes, alcohol, or other drugs. (N.T. 180-184)




CONCLUSIONS OF LAW

1. The Pennsylvania Human Relations Commission ("Commis-
sion") properly has jurisdiction over the parties and subject
matter of this action, pursuant to Sections 4, 5 and 9 of the
Pennsylvania Human Relations Act ("Act"), Act of October 27,
1955, P.L. 744 as amended, 43 P.S. §951 et seq. (43 P.S. §§ 954,
955, 959)

2. ‘The parties and the Commission have fully complied
with the procedural prerequisites to a public hearing in this
matter. (43 P.S. §959.)

3. Respondent Philadelphia Electric Company is an "employ-
er" within the meaning of Sections 4(b), 5(a), and 5(d) of the
Act. (43 P.S. 954(b), 955).

4., Complainant Joyce English is an "individual"” within
the meaning of Section 5 of the Act. (43 P.S. 955)

5, Morbid obesity is a handicap or disability within the
meaning of Sections 4 and 5 of the Act. (43 P.S. 9534, 933)

6. Complainant's handicap or disability d4id not sub-
stantially interfere with her ability to perform the duties of
Customer Service Clerk.

7. Respondent has unlawfully discriminated agaipst
Complainant by refusing to hire her on the basis of her non-
job related handicap or disability.

8. A prevailing Complainant in an action allegiﬁg
discriminatory refusal to hirg is entitled to an awaré of back-

pay with interest, and to an order that she be hired for the

position from which she was rejected.




i ‘OPINION

I. HISTORY OF THE CASE

This matter arises on a complaint filed by Ms. &oyce
English ("Complainant“) with the Pennsylvania Human ﬁelations
Commission ("Commission") against the Philadelphia Electric
Cdmpany {("Respondent") on May 4, 1977, Wherein Ms. English
alleged that Reséondent refused to hire her because of her

"handicap/disability, obesity, which does not substantially

o interfere with her ability to perform the essential functions
of the job," in violation of Section 5(a) of the Pennsylvania
Human Relations Act ("the Act“), Act of October 27, 1955, P.L.
1 744, as amended.

An investigation into the allegations of the complaint

i was made by representatives of the Coﬁmission, who determined
that probable cause existed to credit the allegations.
Thereupon, the Commission endeavored to eliminate the practice
complained of by conference, conciliation and persuasion.
These endeavors were unsuccessful and the Commission approved
the case for public hearing.

Eé Public Hearing was held on August 8 and 9, 1979, 4in

. Philadelphia, Pennsylvania and was conducted at all times
before Commissioners Alvin E. Echols, Jr., Esdg., Chairpersoﬁ
of the Panel, Doris M. Leader, and John P. Wisniewski,;pur—

suant to Section 9 of the Act. The case on behalf of the




complainant was presented by Benjamin G. Lipman, Assistant
General Counsel to the Commission. The respondent was
represented by John F. Smith III, Esg., and Leonard J. Cook,
Esqg., of Dilworth, Paxson, Kalish, Levy, and Kauffmah. Edith
E. Cox, Assistant General Counsel to the Commission, served
as Légal Advisor to the Hearing Panel.

By stipulation of the parties and by leave of the Hearing
Panel, the‘deﬁosition of tﬁe Complainant, Joyce English, was
taken on December 13, 1978,‘and made part of the record with

the same effect as if Ms. English had appeared personally

before the Hearing Panel.




1I. FACTUAL BACKGROUND, ISSUE FORMULATION

The essential facts underlying this complaint are undis-
puted. On April 26, 1977, Ms. English applied for the
position of Customer Service Clerk ("CSC") with Respondent.
Aftef passing a batteryof pre-employment tests and ﬁeeting
all educational and experimental pre-requisites, she was rou-
tinely referred toc Respondent's Medical Department for a
physical examination.

The‘examining physician concluded that Complainant was
unsuited for employment. While he noted that her blood pres-
sure was slightly elevated and that her mother had died
prematurely, it is not sériously contested that the sole
reason for his recommendation was Complainaﬁt's massive
obesity: at the time of the examination she was 5'8" taill
and weighed 341 pounds. No finding of inability to perform
the duties of the CSC position was made. On the basis of
this recommendation, Respondent declined to hire Ms. English.
This suit followed. | | .

This case therefore presents a novel issue of statutory
construction, namely, whether‘obesity is a handicap or
disability within the meaning of Section 4(p) and 5(a) of
the Act. Should obeéity be a handicap or disability,'a

secondary issue is presented as to its job relatedness in this

case.




For the reasons which follow, we hold that severe
obesity Y is a handicap or disability and £f£ind that
Respondent has unlawfully discriminated against Complainant
by refusing to hire her, on the basis of her non-job.related

handicap or disability.

1/

The term "obesity" will be fully defined in Part III, infra.




IIT. LIABILITY

Section 5 of the Act provides in pertinent part:

It shall be an unlawful discriminatory
practice, unless based on a bona fide
occupational qualification ...(a) For any
employer because of the non-job related
handicap or disability of any individual
to refuse to hire or employ ... such in-
dividual ...

Section 4(p) provides in part:

The term "non-job related handicap or
disability" means any handicap or
disability which does not substantially
interfere with the ability to perform
the essential functions of the employment
(sought) ...

The Statute 1s thus essentially silent as to the
meaning of "handicap or disability." Nor has any Pennsylvania
court defined the terms.

Persons having handicaps or disabilities came under the
coverage of the Act in 1974, when the General Assembly amended
the Act to extend its protection to them. The legislative
history of this amendment sheds littleée light on the guestion
of whether the General Assembly wished to include obese
persons in the category of handicapped or disabled persons.

As Respondent's Brief states at page 5, "(s)pecific reference

is made to the blind, wheelchair patients, epileptics, and

the deaf and dumb." This list is illuminating mainly in its
omissions.. It is reasonable to conclude, as we do, that the
-5—





























































































































































