wire promoted to manarcrial positions. . The complaint

COMMONWEALTH OF PENNSYLVNAIA
GOVERMNCR'S OFFICE
PENNSYLVANIA HUMAN RELATIONS
. COMMISSION

C. JOSEPH OUSEPH,

Complainant :

v, :  Docket No. E-8¢87
AMERICAN CAN COMPANY, :

Respondent :

HISTORY OF THE CAS
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Cn November 12, 1674, Complainant C. Josorni fiannn, filed

a complaint with the Pennsylvania Human Relations Commlicotion

{(Commlssion) alleging that the American Can Compnoiny, wic o

iy oy

¥5(2) of the Pennsylvania Human Relations Act, Act o7

1935, P.L. 744 as amended, 43 P.S. §957 et seq. (the Act).
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tnat the unlawlful discriminatory practice 13 of a continyl ng

nature, that Respondent refuses to promote hinm to a white
3

and/or salaried position within the Morrisville plant, and

despite maxing his conzsrns knswn oo Resrondent, othar native
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exlsted to credit the allegation of the complaint. Theroupon,

the Commission endeavered to eliminate the unlawiul practlce

complained of by conference, conciliation and presunsion,  Theoe

endeavors were unsuccessful and a publilec hearing was convencd

pursuant to §9 of the Act. The Public Hearing conveaened on

September 21, 1978, before Commissioners: Benjamin 3. Lrewinztel

Zsquire, E. E. Smith and Alvin Echoels, Jr. Esquire, William B.

Churchill, Esquire served as legal advisors to the hearing canel.

Tne Public Hearing was conducted at time(s) before two Hearing
Commisslioners' Counsel for the respective partieca navine stipu-

lated that the hearing could be s0 held.

[0




COMMONWIEALTH OF PENNSYLVANIA
GOVERNOR'S OFFICE
PENNSYLVANIA HUMAN RELATIONS

' COMMISSION

C. JOSEPH QUIEPH, :
Complainant
v, Docket No. E-3087

\MERICAN CAN COMPA'Y,
Respondent

4 =4 ma ®T =8 oa

FINDINGS CF FACT

~

1. The Ccmplainant, C. Joseph Qusepn, of Asian-Iincdlan
naticnal origin, began smploymen®t with Respondent, Amarican
Jzn Company on May 7, 1873. (M. T. 9}

2., The Complainant‘s'interest in coming to worlk or

the American Can Company was because he had heard thiob Lhore

&

w2r2 many promoticnal copporsunities in tha

ct
(9]
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Can Company 1is that of machine operator which is = factory i
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4, Complairant Cusepn was disatisfied with nis oositicon :
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5. The Complainant's educational backgrowui connists '
i

gree in Conmvrce from India and a Muuters Deyrpow j

1

4 T 3 -~ § bl malaes - o - w 3 3 - T e [EEE T :
-noIndusirlazl n2cations rom St, Francils Collepge In Lorotun, :
- n [2al - {
Pennaylvania, (M. 7. 11) 1
|

g Prah! - oI - e [ . bl .r T ' e sy i

S. Lo coortiinator ol emproyee rolationg, W, nooean !

.

'

wr - % A el I I Fa P . .- 1. 7o (2] LY
2lng nlred the Complalnant as a factory worker, . .



through the personnel office on August 27, 1973, tuv did not.

moted or getting any other job othér;than that or 'JOIP"; WOk

.

7. The Complainant did not reveal his full edueational
qualifications when he made application to Amerfcan Can {(1.7T. 13

8. The Complainant submitted an app71F1V¢hn Lors

identify the "type of work desired". (N.T. 14, 15)
9. The Complainant went to the personnol ~7rise st

least seven (7) times to talk about Nis chances of tLein,: pro-

»

i
(N.T. 17) '
1C. The Complainant did not discuss his dooive op
arother position with his supervisors or anyonc othor nhan

Bascom King. (1.7, 24)

1l. Andrew Connor, an American, began tc work with the

]

Re-sondent‘in June 1973 a3 machine ope“ato“ and submistod an
awplication for .4 salarled positlon on January 1%, 1974,(4.T.13
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12, Staniey Harris, an American, was employed bty

Zespondent company as supervisor over the.Complainant oeginning

June 19740 (M. T. 19)

13. ZPrior to learning of the change emplarymont sivia-
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ns of Mr. Harris and Mr. Connor, Compnlainant woo unnwars of
thé‘évailability of the positioﬁ%ffér-which tr, Harris oand
“ir. Connor were subsequently placed in; (M, 7. 20, 21}
1t. Mr. Quseph filed a mplalnt againss one Ees;onden;i

|
A - - p— 3 ! T - BN 11 . R -
American Can Company, with the Pennsyivania Human 2olalisns

crmission on November 12, 1974 and amended sa2id complalins on




Lompany, the Complainant had worked at:the G & J Manufacturing

15. Complainant Ouseph's firsst complair £ stated that

he applled for a white collar managerial job. After being'adVisedh

0y the Human Relations Commission that managerial positions in

the Morrilsville plant included productlon workers, Mr. Ouséph
amended his complaint accordingly. (N. T.26)

16. Pricr to working for the Respondent, American Can

-~

Corpany in Willow Grove, Pennsylvania and with the M. T Colloma
& 3
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i
o
[o R
i
w
—
oy
1)
i
o3
@
=
e}
Lj
~
4]
(o}
[
o
o
ey
[¢1]
-
+3
=
)
[
w

Q
o
4

'._l

m

ru
_.I..

'.'3

"r'

(D
'3

(D

India. (N. T. 31)

he Complainant’s most recent position gricr to
employment with American Can Company was as a knitter at Trie-
fnilt Industries in Croyden, Pennsylvania. (. T. 31, ex. C-1}.

18. Mr. Ouseph, referring to EZxhiblt C-1 2ireled the

©0 De contacted by the Respondent. (. T. 22}

Mr._Ouseph believed that any'position stheze Lhon

e
O

that of facto“" wor?ﬂr in the lorrisville plant was known as

1. Tom £V . - fo rr
or ather o:che workers. (M. T, 27

—

20. There are twa (2) types of application forms for
employment with Américan Can Company. One for houprly enmpLoyees
cr producti on workers and another for salariled employee
(3. T. 82, 43

2l. In April, 1975, the Complainant me

ct

+ hl - 1 - - 3 - el A P Y e L,

< ouresnwien, Lonnecticut, headquarters of Amsrlons Ohae Dompan:
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~.22. 3ald meetlng was arranged by Field Invesiliator,

for the Human Relations Commission, Mr. Gratman. (5. T. 102

b

103)

23+ Mr. Bowden wrote the Complainant a lctier. subse-

b

quant to the QGreenuwich meeting which the Complalivuit recelved.

Said letter stated therein that it was believed thns ¥

Ouseph had a ccmmunication problem and Mr. Bowden requocted that

i

he go Eo Séhool and study English to improve his sommunication
skills. Further, that it was possible to compensaie IS
Cuseph for that type of educational pursuit. (M. T. 37, 38, =9,
g2, 83)

24, Mr. Ousepn did not pursue the surcestion mado Ly
M. Bowden in his letter of commuhication as sel forth abuve
and d1d not respond to ir. Bowden. (N, T. 39)

25. br Gratman,'an inv;ctigator Tor the_ﬂaﬂah Rola-~

. - - ) - o r [ o - a7
ticns CJommilssion, was assipgned to investigate the caue ol

~ - Aivaanb y . Amapd e Smader e
C. Joserh Cuseph v. American Can Cempany, at docker nunner

+

E-8087, and conducted such investigation in the came and

~ordinary manner Jor which he usually conducts Inveusti o lons.

3
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26. The clierical, C-7, pcsiticn did nov roquire an

- 55, 5
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Ton

for whish he has been trained. [

relating to communications ability. (N. T. 61)
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qualifications for the twe positions change. (H..T. 01, 92)

23. Stanley Harrls, an American, was hirved Lo the
Morrisville plant by the Respondent as a manafucturing tralnee

in June 1974, (M. T. 6&4)

- 29. There were no formal educational requircments for

the manafacturing tralnee position. (N. T. &7)

30. Of the thirty-nine (39) managerial crployces at

the American Can Company, two (2) are listed as Black Americans

[}

A

27V

§

salaried positions indicated. (N. T. 68)

31. No employees were allowed to bid on the position
of clerk C-7. (i. T. 75, 76)

32, The cualifications for the c¢lerk C-7 posltlon
inciuded appearance, ability.to communicate, and mechanleal
bécxground. CH. T 7T

33, Formal education was not a qualification: lor olith

"

of the two positions at issue which Mr. Ouseph was donled or

otherwise not considered for.  Formal education therefure

, WASB

rnot required in any of the three separate oceasions whore the

34,  Er. Baymond J. Buckley, rencral suporvicor of
employee relations of American Can Company at the (roenwicn,
Connecticut offlce, held fthat position for the period which
nas been covered by Mr. Ouseph's charge. (N. T. 106, 107)

35. At the time Mr. Ccnnor was promoted <o nihic
cierical C-7 positlon atv the Morrisville plant, iir. Bucikley

. . . . 45 . - el - L - P
was unaware of any interest or claim or applileation by e,

b

crasepl Por Uil Yob o s cler o o, i I T N I T PR AT

two (2) as Spanish speaking. There are no Asian-Indians in

ol
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indicated that ne desired a clerical prosition, and ti

36. Mr. Ouseph did not send his applicution to

Greenwich, Connecticut. (N. T. 78)

37. Mr. Harrils was not hired by the Morvloville plant

t

~

personnel office itself. (N. T. 109) .

”38.] Mr. Cénnbr was hired on a permanent basis In
June 1971. (N. T. 111) | 7

39: The Complainént's application for a salaried white
collar position would have been the same applicafimn form filéd

by both Mr. Harris and Mr., Connor. (N. T. 112)
40. Salaried job vacancies within the Morerioviile

piant are not physlcally posted. According Lo the contract

g

tetween the Respondent and the Unicn, United Ste

!

]

lwergers of
merica, such salaried positions are not represented by

the

Union and are not required therefore %o be bid upon. (4. T

113, 11k, 11%8).

1. "Biddinz" on salaried positions are made n

cerscrnel office by reviewing applications of those persons wh
are considered. {!. T. 115)
U2, The January 16, 197% application of Androw Cunnor

I“.'

% - . A 4 oy~ - , a T e L ‘
cegan worx for American Can Company from June 1971, b3 Soprtember

1971 and from July 1973 to an unstated date. (C=5)

43, The June 27, 1974, of Stanley Harris indizated
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that he desired to join the rnanagement te
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moof 2 major modical
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manuilacturing corporation

- (C-T7)




COMMCHUWEALTH CF PENN“VLVﬁVIA
GOVERNOR'S OFFIC
?mNNSYLVANIA HUMAN RE LAQIQNS

COMIMISSION

€. JCSEPH OUSEPH, :
Compiainant :

V. : Docket No.
MERICAN CAN COMPALY, :
Fespondent :

CONCLUSIONS OF LAW

1. ”he Pennsylvania

E-EC87

Puman Felatlions Commlscion hus

Jurisdiction over the Complainant, the Respondenn, and tne
sutject matter of the Complaints) in this action at dockec
number E-3087 as amended, pursuant to §9 of the ”fnu*"lfﬁniﬂ
Human Helations'Act, Act of October 27, 1955, P.L. ThHE, aa
amended, 43 P.C.3. §959 (hérelnafterfthe Act) in wilon the
Complainent seeks for nﬁwself relief from discriminnuicn i
premotion and termg, conditions, and privilepes o0 “mployment,
‘which 1s made unlawful by §5(a) of the Act, 43 P.2.3. §75%(a)

72.1 Respondenc received proper nobice of L}Ls camplalr
and proper notice and oppor*unitj for public hearing as re-
quired by §9 of the Act; 43 P.C.S. §955.

3. Fespcondent Ls an "empleyer" withirn the meoninrg of

§4(n) and 5{(a) of the Act 43 P.C.S §854{(v) and 255(a).




£

-

4. Respondent did not consider the Compl

making employment declsicns for salaried white collar

at its Morrisville, Pennsylvania plant because of a
ncﬁ-discr*minatory reason = uhat the Responaent Was
Compla_nant s interest and specific desire for salar
ollar positions.

5. PRespcndent did not conslder or reject the
ant because of hls qualifications for the position of

and/or Corporate Assoclate Program p051tion because th

.

plainant did not make known

&

the FRespondent through established application procoed
the Fespondent.

6. Tne Hespondent did not continue to

SeEX app

of Complainant's qualifications aflter becoming awaroe

plalnant's interest in the stated Clerk C-7 and/or iLhe

alnnnt In

lepitimate

unaware of

nils interests and qualificnt

P
s Gl

Al Onn-

pogitions

led white |

Complain-
clerk C-7
Com- |

lonzs to

P Laiclnba

R U

A3sccliase Program positions because said pozitiofs wore
2itner Tilled pricr to Respondent becoming "ware a? Conplain-

. . }
agt's:interest or was fiiled Trom cutside the Morrisville ;
Pennéylva‘ié piant'personnel office ;

- 7. Complainant hnas falled So establish, by Inturence ?
1
or otherwise, that he has suffered from disparate “reatmont, or;
that Respondent treated him differently than other.emp uyee of!
the company by its consideration of the Complainant for de- :
sired ?osition within Respendent's company or thzt Complalnant ;
naticnal orizin was a deternining factor in vieolasnicn ol £5(z)
of the Act, 43 P.C.S. §955{(a), .




/39

8. There is no record of any discriminatory intent on
the part of the Respondent company.’

9. The Complainant has failed to prove by substantial

evidence that the Respondent discriminated against him {(Cuseph) |

because of his naticnal origin in vioclation of §5(a), 43 P.C.S.!

§555(a) of the Act.
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COMNMONWEALTH OF PEHNSYLVANIA
GOVERNOR'S OFPFICE
PENNSYLVANIA HUMAY REALTIONS
COMMISSION

C. JOZEPH QUSEPH, : .

Complalnant :

v, : Docket No. E~8087
AMERICAN CAN CJONMTANLY, :

Respondent :

RECOMMENDATION. OF HEARING COﬁMISSIOn RS

20th day of

Lo . ! x ) L] 4 - ~ ~ ol e e —
1572, upon consideration of all the evidence presentaod &t The
- . . : ) . s o e
Punlic Hgaring conducted 3eptember 21 1578, in the nuove-
.
- oA P R ‘e P bl LI R . SU e,
czpticsned matier, and pursuant to the Findings of Yacs

Conclusions ol Law, the Hearing Commissioners recommazni

o
oo

er.-ira Commission that an Order be entersd dismissing ti

I A
e d Lanle e

BanJamin 8. LoowsrnZooln, Z33.
Presiding Commissionar
i
- ‘ ¢ {_ f .

Alvin E. Echols, Jr., o
Commissioner

~ e

: o, 4
TN, . . e /
Everett L. Smith,
Commissiconer

— e e



CORMONWEALTH OF PENNOTLVANIA

‘ "~ GOVER!IQR'S QFFICE

PENNSYLVANIA [HUMAN RELATIONS
COMMISSTION

¢. JOSEPH oUsERH. .

Complzalinant : !
: : i
V. :  Docket No. E-80%7
ANERICAIN CAN COMPANT, :

.Respondent :

COMMISSION'S DECISICN

AND OW, this 20th day of Novamber | 1378, |

upon consideraticn of the record in thnis cas2 and up~n conoldsra- |

| ‘
E tion ¢l tne Recommendation of the Hearing Commisslioncrn, Sira

1

fennsyavania Human Relations Commissicon hereby adopts the attachod

+

distcry of the Case,indings of Fact, Conclusions o Law and

Opln*on and enters the attached Final Order. -

|
!
:
|

i |
i Pennsylvania Human Zelasions

Comnilsslon

LA {41/;{//7‘/////4/7

|
n¢1”ab th M.“S¢2tt,/ Secretary. [
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ALZRICAN CAN COMPANY,

COMMONWEALTH OF PENNSYLVANIA
GOVERMNOR'S OFFICE
 PENNSYLVANIA HUNMAN RELATIONS
COMMISSION

C. JOSEPH OUSEPH,
' Complainant

v. Docket No. E-B8037

a4 wH B¢ wa *E po en

Respondent

QP INTION

The gravamen of tn complaint, as amendeod, 10 That the
Fespordant, American Can Company (Company) nas alleswzly refused

to promote the Complainant, C. Joseph Quseph, who iIs of Asian-
irdian national crigin Irom his position of machine opcrator to

~

a,mauag eriagl or clerical pos itlon because of

in viclztion of §5{a) cf thre ?ennsy7vania Human Ral~nions Act

[ A
CACT .

A ccmpiete veview of the evidence demonstrates thot
substanvial evidence has not been presented fo establish thac

used promotlion because of nils natliaormau rrisin

in vielation of $5(a) of the Act. In identifying an arrropciate

analytical framewerk for the resolution of this casec the Commis-

sion {inds very pursuasive the arguments presented in Respondent's

. . S - e ,
nest-nearing brief and nereby adopts 1t in oa

’1

™, - . - . o - e ', .
Tners 13 no subscanvial evidence that Mr. Cuseph was
-~ o . 1. x —~ T ~ - . - ~ 47 -
vrzztad In a discriminatory or disparate manner teontdsae 20 his
El 7 - £ = -
naticnal origin, but was not considered for ths two positlons

his national origin




These |

ecause the Respondent was not advised of his intcrest in 1
positions and therefore had no opportunity to relfuse or reject

n International Brotherhood ol

334, 335,

“r. Cuseph on any basis.

Tec.‘..SL.el"S v, U.3., ‘I431 U_.S.

N.15 (1977), disparate. ..

treatment was explained as follows:

"Disparate treatment such as 1s allesed :
in the present case is the most easily
1

understocod tyrve of discrimination. The
employer simply treats some pecple less

favorably than others bécause of thelr
race, cclor, religion, sex or national
crigin., Preoof of discriminatory mnctive

is critical, although it can 1in sonc
sftuations te inferred from thne merc
fact of differences in ftreztment . . . ."

9]
O
j
-
3
<t
b

he Suprenme n Hacbonnel Douzlas Ceorporation v, Graoan,
51 U.3S, 782 (1577) set forth the proper metnod of wnalysls eor

such cases

Said analysis wés held

under Title VITI of the 196“ Civil Rirhto Aot

U.s.¢., £52000 e=-2(a). applicable no
Pennsvivaniz Human PRelatilons Act in General Tlecirls Torp. 7
Pennsyvivanis Human Relations Commission, Pa. . 305 AL 24
£49 {1976). The court held in MacDonnel Douglas, infra., that
crima Taclie case of discrimimation-is 1adu out i four [factors
are established by the compiainant They'are:
1. That the complainant btelongs So a prosectad
class.
2. That he applied and was qualified for a
job which the empleoyer was gseeking
applicants. .
3. That degpite nis gualilicatvicns ne was
refected, and
4, That zfter hls rejection the pogsiblan o=
sained open and the cnployor contlomesl oo
seek appliications from perscns of Tno
complainant's gualilications

the




facie case. Therefore, the burden of proof would shift to The

It is the cpinion of this Commission that vhe Complaine

ant nas not overcome this inltial burden in establliushiop a prima

1
¢

employer to'e aolien a quln 8 ﬂecesolty Lor tnc LAUrPIminatorJy
. . . T ' . : | .

treatment. See General ElELu-i“ Corporaflon suprit., ine Com=-

. . Ty . . . i
plainant argues that because he expressed his disatislaction with

rroe

t assigned duties tc lMr. Bascom King and filed an

jo)
[
¢7]
e

bal
re

w
o

i
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e i
application indicating his academic credentials, that the company
was somehow ohligated to seek ocut and consider Mr. Ousepn in |

filling positions for which he had never applied.

Trhere is no suppcrt for Complainant's cage when we
. ]
zpoly the srima facle analysis to the instant case, flonouwsh
it has not been disputad that the Compladinant 1s of Asisn-indian

nationazl origin and 1s clearly a member of a protected cings of

the Pennsylvania Human Relations Act, the re

cord i3 completely
:
. 2 -~ Sy — 2 L g B -~ -y e LT s - 4
davoid of substantial svidence that would substani inus T
i
g T " E - . 1 - ] > 3 * S e PO o S LY T Fa
Cemplainaznt clearly applied for a salaried positicn oy w.ooluce ol

nis filling out an application in accordance allefaa jnstqution%
Dy Nr{”Eascdm KXing and by'ﬁaking constant inquiricas }QFQU :ucﬁ i
Jobs So Bascom King. r, Cuseph did notu discla:e‘mlul:u:iré_fcrf
ancther position to nis supervisbrs ar anycne eloe qxfc;: ¥R E
King. Nor did he indicate his desire on his applicarion form ;
which spec*’icallj requested thiu information. i
.
The evidence thereTore fails te show any Jdisparate
creatmens wnich it may be inferred that the Respondent's sonduct

demonstrate that the Complainant was nreated substnantially

[ S 4o P - L e e 2 . o -“¢. -, -
similar to onher Morrisvilis employess ol the Respondsnt wWio 1




were not recommended or inviced to apply for fthe positions at

issue and whe did not recelve any specilzl career counselin

)

It 1s decidedly clear, that 1f we, arguéndo assume that Mo,

Bascom Kinv fa led tnrough some neglect or inadver tence to

communicate Mr. r‘u.-_\epn. 5 aTIeged degire for manaﬁnw’nl nositlon

to other approgpriate hiring personnel, there is evidence that
such negligence ¢r inadvertence was in any way due to biac
against Mr. Ousepﬁ because of his national crigin. | '
Although academic credentials and specliic qualifica-
tions\were not necessary prerequisites for either cf the two

positions in question, the record does indicate that the

[

M -
ucnap-'.::l.

3

required for the position of Clerk,C-7. Alsc, the Complainant'’

by

company seniocrlty 1s 1irrrelevant since senicrity was nobl &

]

determinative actor in filling non-bargaining unit rositions.

nant may have lacked the necessary cvmmun;,u,JOﬂ ablliities’

Tre Corplainant has falled to establish the prima chia
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qualilications. On the contrary, the evidence does support that

irteres: in the desirsd position. There exists no rationnl basis
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moany should have noted and reviewed
lir. Ouseph's application since the application did not designate
the type of work he was seeking. Mr. Connor and Mr. Harris,
the'twolindividuals selecteq for the positions at lssue, rad
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qualified for thelr respectlve positions.




Finally, the Compiainant fails to establish the pre-
requisite prima facla factcr that the position he applied for

remained cpen after the Complainant's application wnz rejected.

As we find that the Complainant did not make hils deusires known

0 tne Respondent through his application form for the positions

at issue we cannot therefore find that the Complazinant was sub-
sequently rejected on the tasis cn an application not previously

filed. Therefore, we cannot similarly conclude, and the record

does not support by substantial evidence that the positions which

the Complainant allegedly applied for remain open zaiter the

-

Complainant was allegedly rejected for sald peositlons,

The Complainant has Shercflore falled to catabllsn 1ts
initial burden of presenting a prima facla case froum which a
finding of discriminatory maotive may pe reached. tor nuws the

Cecnmplainant overcome the FRespondent's arguments that. the Com-

plainant was noat discriminased agalnst because of Laopltinate
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spplicant was the most guaizifled In ividual for vhe oooitlons at
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issue. There is simply no substantial evidence witnin the recor
that the Respondent company improperly failed To ccnsider the
Complainant, HMr. Ouseph, for any availlable position within the

- . s e + T e i -~ -
company. Accordingly, we therefcre enter Judgment in accordanc
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COMMOWWFALTI OF PENNSYLVANIA
GOVERNOR'S OIFFICH
PENNSYLVANTA HUMAM RUELATIONS

| COMMISSION

'C. JOSEPH OUSEPH :

Complainant :

V. : Docket No, E-8087
AMERICAN CAN CCOMPANY, :

Respondent :

FINAL ORDER
A¥D NOW, this 7th day of December , 1578

pursuant to Section § cf the Pennsylvania Human Relations
53 P.3. §£95% as amended the Pennsylvaniz Human Relatilonc

Co.m_ss*on hereby
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COMMONWEALTH OF PENNSYLVNATA
- GOVERNOR'S OFFICE
PENNSYLVANIA HUMAN RELATIONS

COMMISSTION
C. JOSEPH QUSEPH, !
Complainant |
V. : Docket No. E-8087 |

AMERICAN CAN COMPANY,
Fespondent

HISTORY OF THE CASE

On November 12, 1974, Complainant C. Joseph Ouseph, riled

& complaint with the Pennsylvania Human Relatlons Commicolon

(Commissioh) alleging that the American Can Company, viclaied

§5(a)kof the Pennsylvania Human Relations Act, Act of Outober 07
1655, P.L. T4l as amended, 43 P.S. §957 et seq. (the Act) by

refusing to promote him from his pcsition of Machine Cperator to !
the level of a salaried/managerial employee because of hisg | i
national origin/ancestry Indian. Te further alleges that at |
least twb natlve born Americans who were less qualified Lhan he
were promoted to managerial positions. The complaint was sub- l
‘sequently amended on January 27, 1976, to include the alleoprratlion.

that the unlawful discriminatory practice is of a uontlhuinn

nature, that Respondent refuses to promote him to a white coilar
and/ocr salaried position within the Morrisville plant, and that
despite making his concerns known to Hespondent, cther native

born Americans were promoted in his stead.

An Investipgation into the allepgations contained 1n Lhe

|
: |
oripginal and amended complalnt was mrde by reprezentatives of |
f

\ . i

the Commission, and » determination was made that probable e |
’ f




exlisted to credlt the allegztion of the complalnd, Thereuporn,

the Commission endeavered to eliminate the uninwful praciuice
compiainedrof by conference, conciliation and persuasion. Theoe
endeavors were unsuccessful and a public hearing was convenod
pursuant to §9 of the Act. The Pubiic Hearing convened on
September 21, 1978, before Commissioners:_Benjamin . Loewensteln,
Esquire, E. E. 3mith énd Alvin Echols, Jr. Esquire, William B.
Churchili; Esquire served as legal advisors to the hearing paﬁel.
The Publlic Hearing was conducted at time(s) belore two Heériﬁg
Commissicners' Counsel for the respective parties havinge sﬁipu~

‘lated that the hearing could be so held.




national origin, began employment with Respendent, American

~position. (N. T. 10)

in Industrial Relations from St. Francis College in Lorctto,

COMMONWEALTH OF PENNSYLVANIA
GOVERNOR'S OFWICE
PENNSYLVANIA HUMAN RELATIONS

COMMISSION

C. JOSEPH OUSEPI,
. Complailnant

V. ‘ ; Docket No. E-8087

AMERICAN CAN COMPANY ,
Respondent

FINDINGS OF PACT '

1. The Gomplainant, C. Joseph Ouseph, of Aslun-indian |

Can Company on May 7, 1973. (N. T. 9)

2. The Complainant's interest 1n coming Lo worl {op
the American Can Company was because he had heard that tLhere
were many promotional opportunities in that Company . (r.T, 10

3.  The Complainant's present position with" Amcrlcan

Can Company 1s that of machine operator which 1s a factury

L.  Complainant Cuseph was disatisfied with his positioA
aé machine operator'beeausé 1t denled him the opportunity.to
use his education in his work. (N, T. 11)

5. The Complainant's educatlonal backpground conntsts

of & Masters Depree in Commorce from India and a Mastors Dopree

Pennsylvania, (N. 7T, 11)
6. The ccocordinator of employée'relatlbns, W. Daooeom

King hired the Complainant as a factory worker. (0. T, 11)




7. The Complainant did not reveal his full eduqational

o

'qualifications'when he made application to American Can (N.T. 1?2

8. The Complainant submitted an application Form
through the personnel.office on August 27, 1973, but did not
-identify the "type of work desired", (N.T. 24, 15)
| 9. The Cbmplainant went to the personncl o oo ot

least seven (7) times to talk about his chances of being pro-

moted or getting any other Jjob other than that ol Factor wofkup{
' \

(N.T. 17) o
|
10, The Complainant did not discuss his deoire for '

. I
ancther position with hils supervisors or anyone other bthan

Bascom King. (N.T. 34) ' ' j

11l. Andrew Connor, an American, began to work with Lhe :
i

Respondent in June 1973 as machine operator and submitted an

applicatlon for a salaried position on January 16, 1974, (M7, 18, |

i

58, C-5) | | | | |

12, .Stanley Harrils, an'American, was employed by | |
Respondent company s supervisor over the Complainant boginning
SJune 1974, (N. T, 19)

“13. Prior to learning of the change employment situa-
tions of Mr. Harris and Mr. Connor, Complainant was unnware of
thé évailability of the positlons for which Mr. iavris and
Mr. Cennor weré subsequently placed in. (N. T. 20, 21) ‘
14, Mr., Ouseph filed a complaint against the Hesponden@!

American Can Company, with the Pennsylvania Human Belations

Commission on November 12, 1974 and amended saild complaint on

January 27, 1976. (N. T. 23, 25)




15. Complainant Ouseph's first oomplaint'stated that
he applied for a white collar managerial job. After being advised
by the Human Relations Commission that managerial posltions in
the Morrisville plant included production workers, Mr. Oﬁséph
amended his complaint accordingly. (N, T. 26)

16. Prior to working lor the Respondent, American Can
Company, the Complainant had wbrked at- the G & J Manufactﬁring
Company In Willow Grove, Pennsylvania and with the M.I. Coll;go,
'Kerela, India. Then he worked in the Nirmala‘College in Kerels

1

India. (N. T, 31)

17. The Complainant's most recent position prior to
employment wilth Americah Can Company was as a knitter at True- E
Krit Industries in Croyden, Pennsylvania, (N. T. 31, ex. C=-1).

18, Mr. Ouseph, referring to Exhiblt Ce-1 oipe]ed Lhe
number identifying those prior employees which he «¢id not wish
to be contacted by the Respondent. (N. T. 32)

_19. Mr. QOuseph believed that any position olner Lhan
that of factory worker in the Morrisville plant was known as
working for management and that such may 1include clerical workerd
or cther offiee.workers. (N. T. 37) | | |

| 20. There are twa (2) types of application forms for
employment with American Can Company. Cne for hourly employees
or'prodﬁctién workers and another for salaried employees,
(M. T, 42, 43)
2i. In April, 1975, the Complainant met with M, Bowden

in Greenwich, Connecticut, headguarters of American Can Company,,

for the purpose of ascertaining his interests 1in workineg Tor

American Can Company including what kind of Job he wis looking !
for. (M. T. 36) ‘ o



22. Baid meeting was arranged by Field Investlprator,
for the Human Relations Commlssion, Mr. Gratman. {(N. 7. 102,

103)

23. Mr. Bowden wrote the Complainant a letter subse-

‘quent to the Greenwich meeling which the Complatinimt received.

Said letter stated therein that it was believed that M,
Ouseph had a communicatilon problem and Mr. Bowdon roquested that

ne o to school and study English to improve his comnunicalion
. ay bng p

8kills. Further, that 1t was possible to compensaie TN

VS
o

>

Ouseph for that type of educatiocnal pursuit. (N. T. 37, 38,
82, 83) | -

24, Mr. Ouseph did not purﬁue the suggestion made by
Mr. Bowden in his letter of commuhication as sct forth above
and did not respond to Mr. Bowden. (N. T. 39)

25. Mr. Gratman, an'investigétor for the Human Roels-
tions Commlsslon, was assigned to investigate the case of

C. Joseph Cuseph v. American Can Company, at docket number

E-8087, and conducted such investigation in the same and
ordinary'manner for which he usually conducts investiyaf lons
for which he has been trained. (N, T. 55, 56)

26. The clerical, C-7, position did not require an
enginéering background, (N. T. 60), but did requirc skills
relating to communications ability. (N, T, 61)

27. The position of clerical, C=7, was not reqgulred to
te posted and would not be generally known wlthin tﬁﬁ Morria-
viile plant, and recoﬁmendations to 11l the position would
come [rom the foreman of the productions workers. Mr. Onseph

was not conslidered for said clerk ©-7 position. (H. T. 63)




‘of clerk C-7. (N. T. 75, 76). ' : .

otherwlse not considered for. Formal educatilon therofore, was
. . . . b4

28. Stanley Harris, an Amerlcan, was hirced Lo the

Morrisville plant by the Respondent as a manafucturing trainee

Cin June 1974, (N. T. 64)

29. There were rno formal educatilonal requlrements for
tﬁe‘maﬁafacturing trainee position. (N. T, 67)
K 30. Of the thirty-nine (39) managerial employooes at
the American Can Company, two (2) are listed as Black Ameriéans
and two (E)las Spanish speaking. There are no Aaian~1ndiansain.

salaried positlions indicated. (N. T. 68)

31. No employees were allowed to bid on the positlon |

32. The-qualifications Tor the clerk C<7 position
included appearance, abllity to communicate, and mechanlical

background. (N. T. 77)

-

of the two positions at 1ssue which Mr. Ouseph was denled or

not required in any of the three separate occasions where the
quailfications for the two positions chanpe. (N. T. 91, 92)
3Hﬂ Mr. Raymond J. Buckley, general supcrvisor of
employee:relations of American Can Company at the Groénwich,
Connecticut offlce, held that position for the periﬁd which
has been covered by Mr. Ouseph's charge. (N. T. 106, 1077
35. At the time Mr. Connor was promoted to the
clerlical C-7 poéition at the Morrisville plant; M, Buckley
was unaware of any interest or claim or application by Mr,
Gl phe o Vhab Yol g uluwiﬁnl dob i e Ficrr oo LD B ol

(ihe 1 1og)

33. Formal education was not a qualification for eltherp




36. Mr. Ouseph did not send his appllcation to
Greenwich, Connecticyt.‘ (N. T. 78)

37. Mr. Harris was not hired by the Morriasvilie plant
personnel offiqe itself. (N. T. 109) |

-\ 38." Mr. Connor wag hired on a permanent bvasis 1n

June 1971, (N. T. 111)

3%. The Complainént's application for a salaried white
collar position would have been the same applzcation form filéd
by both Mr. Harrils and Mr. Connor. (N. T, 112)

bo. salaried Job vacancles within the Morpisville

plant are not physically posted, According to the contract

between the Respondent and the Union, United Steelworkors of
America, such salarled positions are not represented by the

Union and are not required therefore to be bid upon. (N. T.

213, 114, 115).

hi. ”Bidding” on sdlaried positlons are mddo in the
personnel offlce by reviowing appljoation> ol those persons who
are considered (N. T. 115)

42. The January 16, 1974 application of Andrew Connop
indicated that he desireg a clericallposition, and that he
began work for American Can Cbmpany 'rom June 1971, to Soptember
1971 and from July 1973 to an unstated date. (c-5) ‘
| 43, The June 27, 1974, of Stanley Harris indicated
that he desired to join the management team of 7 major medical

manufacturing corporation. (C-7)




COMMONWEALTH OF PENNSYLVANIA
GOVERNOR'S OFFICE
PENNSYLVANIA HUMAN RELATIONS

COMMISSION
C. JOSEPH OUSEPH,
Complainant
v. | . Docket No. E~8087
AMERICAN CAN COMPANY, ‘i ' 1

Respondent

CONCLUSIONS OF LAW

1. The Pennsyivania Human Relations Commisslon has
Jurisdiection over‘the,Complainant, the Respondent, and whe
subject matter of the Comblaint(s) in this action at docket
number E-B087 as amended, pursuant to §§ of the Pennoylvania
 Human Relations Act, Aet of Qctober 27, 1955, p.L. 7Thl, as
amended, U3 P.C.5. §959 (hereinafter ﬁhé Act) 1In wnich the
‘Complainant seeks for himself relief from discrimination in
promotion and terms, conditions, and privilepes of cnp loyment

which is made unlawful by §5(a).of the Act, 43 P.C.S. §955(a),

2. Respondent recelved proper notice of this complaint
and proper notlce and opportunity for public hearing as re-

quired by §9 of the Act, 43 P.C.5. §955,

3. Respondent 1s an "employver" within the meaning of

§64(b) and 5{a) of thé Act 43 P.C.S §954(b) and §955(a).




b, Respondent did riot consider the Complainant in
making employment decisions foP.salaried white collar positions
at 1ts Morrisville, Pennsylvanla plant because of a legitimate

nen-discriminatory reason - that the Respondent was unaware of

"COmplainant‘s interest and specific degire for salaried white

collar positions.
5. Respondent did not consider or reject the Complaln-
ant because of his qualifications for the position of clerk -7

and/or Corporate Assoclate Program position becauce the Dom-

plainant did not make known his interests and qualifications to
the Respondent through established application procedurcs of
the Respondent.‘ |

6. The Respbndent‘did not continue to seek applicants
of Complainant's qualifications alflter becoming aware of Cow-
plalnant's inferest in the stated Clerk C-7 and/or the Corpor-

Assocliate Program = positions because said pesitions were

either filled prilor to Respondent becoming aware of Complaln-
ant's interest or was filled from outside the Morrisville,
Pennsylvanlia plant perscnnel office.

7; Complainant has failed to establish, by Infurence

or otherwise, that he has suffered from disparate treatment, or

that Respondent treated him differently than othen employees of

~the combany by its conslderation of the Complainant for do-

sired position within Respondent's companv or thal Conplainant's
mn o p pany

national orlgin was a determining factor in viclation of §5(a)

of the Act, 43 P.C.S. §955(a).




8. There 1s no record of any discriminatory intent on
the part of the Respondent company. |

9.. The Complalnant has failed to prove by substantizal
evidence that the RGSpondent disoriminated against him {(Quseph)
because.of-his national origiln in violation of §5(a), U3 P.C.S.

§955(a) of the Act.




COMMONWEALTH OF PENMNSYLVANTIA
GOVERNOR'S OFI'ICE
PENNSYLVANIA HUMAN REALTIONS

COMMISSTION
C. JOSEPH OUSEPH,
' Complalinant
v, o : Docket No. E-8087

AMERTCAN CAN COMPANY,
Reapondent

RECOMMENDATION. OF HEARING COMMISSTONERS

AND NOW, to wit, this  20th day of November

1978, upon consideration of all the evidence prescnied af the

Public Hearilng conducted September 21 1678, in the above-

captioned matter, and pursuant to the Findings of Fact, and

Conclusions of Law, the Hearing Commlssioners recommend ©o the

entire Commission that an Crder be entered dismissing the

complaint. o ‘ i

l!"é,'\‘l. . " [ “f

Benjamin S. Loewonstein, inaqg.
Presgiding Commlissioner

I’ -
\ . (

l. .'.‘ 5 g { B . . .
Alvin E. Echols, Jr., [sg.
Commissioner
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-
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Dt L ‘ LA

Everett =. Smitn,
Commlssioner




COMMONWIAT T O TINNu TLVANTA
- GOVERNOR'S CIFICE
PENNSYLVANIA HUMAN RELATIONS

COMMISSION
L. JOSEPH OQUSEFH,
: Complainant
V. ' : Docket No. E-8087

ANERICAN CAN COMPANY
Respondent

COMMISSION'S DECISION

AND NOW, this 20th day of November | 1978,

upon consideraticn of the record in this case and uporn conasidera-

tion of the Recommendation of the Hearing Commissioners, the

o

Pennsylvania Human Relations Commission herceby adopts the attacheod

History of the Case,lindings of Fact, Loncluogonu ol Law and

Oplnion and enters the attached Final Order.

Pennsylvania Human Relations
Commlisslon

Chalirperson

bf‘ / /4 //C%/L//

-

n¢1z Lgdott,/ Secretary

i
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i
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COMMONWEALTH OF PENNSYLVANIA
GOVERNOR'™S OFTIICE
PENNSYLVANIA HUMAN RELATIONS

COMMISSTON
C. JOSEPH QUSEPH,
Complainant
v. . Docket No. E-8087
AMERICAN CAN COMPANY, ' ; o ;

Respondent

OPINTION

The gravamen of the complaint,-as amended, i that the |
Respdndeht, American Can Company (Company) has allepedly refused
- to promote the Complainant, C. Joseph Ouseph, who is of Aslan-
Indlan natlonal origin from his position of machine opcrator to
a managerial or c¢lerical posiltion because of hié national origin
in violation of §5(a) of the Pennsylvénla Human Relations Act
(Act ).

A complete review of the evidence demonstrates that
substantial evidence has not been presented to establish iLhat
Mr. Quseph was refused promotion because of his natiocnal mriain
in Violatioﬁ of- §5(a} of the Act. In-identifyjng an approopriate
ahalytical framework for the resolution of this case the Commis—
sion finds very pursuasi?e the arguments preéented in Respondent's
pdst—hearing brief and hereby adopts 1%t in part,

There 1s no substantial evidence that Mr. Ouseph was
treated In a discriminatory or disparate manner because of his

‘national crigin, but was hot considered for the two positlons




because the Respondent- was not advlsed of his intorest in these

pesitions and therefore had no opportunlty to rcluse or reject

‘Mr. Ouseph on any basis. In Internaticnal Brotherhood of

Teamsters v. U.3., 431 U.s. 334, 335, N.15 (197?), disparate

treatment was explained as ollows:

"Disparate treatment such as is allepod

- in the present case ls the most casily
understood type of discrimination. The
employer simply treats some people less
favorably than others becausge of thoeinp
race, color, rellgion, sex ovr natlonal
origin. Proof of discriminatory motive
is eritical, although 1t can in sowe
sltuations be inferred from the merc
fact of differences in treatment , . . ."

The Supreme Court in MacDonnel Douglas Corporation v. Groen,

41 U.s. 792 (1977) set forth the pfoper method of analysls for

such caseg under Title VIT of the 196& Civil leth'Act o

b

U.3.C. §52000 e-2(a). Saild analysis was held applicable to the

Pennsylvania Human Relatlons Act in General EleCLriqmgwrp¥_v.

Pennsylvanla Human Helations Commlssion, - Pa. . 365 AL 24
629 (1976). The court held in MacDonnecl Douglas, infra., that a
prima facle case of'disdrimination is made out 1f four factbrs
are established by tﬁe complainant. They are:

1. That the complainant belongs to a protected
class,

2. That he applled and was qualifled for a
- Job which the employer was seeking
applicants. :

3. That despite hils qualifications he was
reJected, and ' :

4§, That after his rejection the position re-
mained open and the cmployer continucd to
seek applications from persons of the
complalnant's qualifications.

—o-




application indicating his academic credentlals, thut thoe compény

his filling out an application in accordance alleped instructions

treatment which i1t may be Inferred that the Respondent's conduct

It is the opinion of this Commission that the Complaln-
ant haé not ovefcome this initlal burden in establiching a prima
facie-case. Therefore, the burden of proof would shift to the
employer to establish a business necessity for the discriminatory:

treatment. - See General Electrlic Corporation, supra. The Com-

plainant argues that because he expressed his disatisfzction with

nis present assigned duties to Mr. Bascom King and filed an = ]

was somehow obligated to seek out and consider Mr. Ouseph in
filling positions for which he had never applied.

There is no support for Complainant's cane ﬁhen vie
apply the prima facie anaiysis to the instant case,  Although
1t has not been disputed that the Cemplainant is of Asion-Indian
nationzl origin and is clearly a member of a protected clanss of
the Pennsylvania Human Relations Act, the record is conmpletely
devoid of substantial evidence that would substantinte tho

Complainant clearly applied for & salarled pesition by virtue of

by Mr. Baséom King and by makling constant inquirics about cuch
jobs.to Bascom King. Mr. Ouseph did not disclose nhls desire for
another pesliflon to his superviscrs or anjone else exéept Mr .
King; Nor did he-indicate‘his desire on his ‘application form
thch specificaily requésted this information.

The evidence therefore fails to show any disparate

was based on a discriminatory motive., The evidence does however,
demonstrate that the Coemplainant was ftreated substantlally

similar tc other Morrisville employees of the Respondent who




were not recommended or invited to-apply for the positions at
issue and who did not receive any special career counselling.

It is decidedly clear; that 1if we, arguéndo assume that Mr.
Bascom King failed through some neglect or inadvertence to
communicate Mr. Ouseph's alleged desire for managcerinl pesition

to other appropriate hiring personnel, there is evidence that

such negligence or inadvertence was in any way due to hias

against Mr. Ouseph because of his national origin.
Although academlc credentials and specific qualifica-
tions were not necessary prerequisites for either of the two

positions 1in gquestion, the record does indicate that the

Complainant may have lacked the necessary communlcation avilitico

required for the position of Clerk,C-7. Also, the Cdmplainant's

company senlority 1s irrrelevant since seniority was not a

determinative factor in filling non-bargaining unit positions.
The Complainant has falled to establiah the prima‘facia

prerequisite that he was rejected by'the Respondent despite hisa

qualifications. On the contrary, the evidence does support that

the Complainant never properly advised the Respondent of his
Interest in the desired-position. There exists no rational basis
for concluding that the company should have noted and reviewed
Mr. Ouseph's application since the application did not desipgnate
the type of work he was seeking. Mr. Cdnnor and Mr. Harris,
the-twoAindividuals selected for the positions at Issue, had
taken the initiative of filing applications for specific types of
poéitions and‘consequentiy‘were consldered and determined to be

qualified for thelr respective positilons.

]




Finally, the Complainant falls to establicsh the pre-—

reguisite prima facia factor that the position he applled for

remalned open affer the Complainant's application was rejéected,

As we find that the Complainant did not make his desires known

. to the Respondent through hils application form for the positions

at issue we cannot therefore find that the Complainant was sub-

séquently rejected on the basis on an application not previcusly

- filed. Therefore, we cannot similarly conclude, and the Pecorﬂ

‘dees not support by substantial evidence that the positions which

the Complailnant allegedly applled for remain open alter the
Complainant was allegedly fejected for saild positilons.

The Complalnant hags therefore falled to establiszh its
initial burden of presenting érprimd facla case {rom which a
finding of discriminatory motive may bo reached. HNor huas the

Complainant overcome the Respondent's arguments that Lhe Com—

'plainant was not discriminated against because of legitinate

non~discriminatory reasons., The merits and eff"iciency of the

Complainant's hiring and recrultment procedures were not at.
issue in the instént cése. Nor at issue is the question of which
applicant was the most qualifiéd 1ndividﬁal for the postitions at
issue. There 1s simply no substantial evidence within the record
that the Respdndeht company improperly failled to éonsider the
Complainant, Mr, Ouseph, for any available position within the
company . Accgrdingly, we therefore enter judgment in accordance

with the attached Pinal Order.




COMMONWEALTH OF PENNSYLVANIA
GOVIRNOR'S OFFICHE
IINNUYLVANTA HUMAN RELATIONS

COMMISSTION
C. JOSEPH CUSEPH,
Complailnant
V. o : Docket No. E-8087
AMERICAN CAN COMPRANY,
Respondent
FINAL ORDER
AND NOW, this Jth  day of December , 1978,

pursuant to Section 9 of the Pennsylvania Human Relaticns Act,

43 P.5. §959 as amended the Pennsylvania Human Relations

Commisslon hereby
ORDERS
that the Complainb in fhe above-docketed matter be dismissed.

Fennsylvanla Human Relations
Commissicon

By, A /%
oeph X. 2&3/ Fsq.

airpex

wlhgadity ///%m/

lzabfdth M. Scott
Secrelfary




