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SCOPE AND METHODOLOGY OF REVIEW

Pursuant to Section 4(b)(1)(b) of Executive Order 2023-21, the Pennsylvania Citizen Law Enforcement Advisory
& Review Commission (Commission) is authorized to review covered agencies’ completed internal investigative
findings related to allegations and incidents of lower-level uses of force resulting in injury or death, including arrest
and control techniques, baton strikes, and conducted energy weapon deployments.

The Commission will determine if the investigative findings were:

(2) Prompt, fair, impartial, complete, and performed in a manner consistent with applicable policies and
regulations.

(b) Reasonable under applicable law enforcement protocol, including, but not limited to, the covered
agency’s just cause standard, rules and regulations, collective bargaining agreements, past disciplinary
precedent, or grievance and arbitration decisions.

(c) To the extent the review identifies a perceived policy or training deficiency, the Commission shail
provide a recommendation to correct the perceived deficiency for consideration by the covered agency.

Under the methodology prescribed by Executive Order 2023-21, covered agencies will provide the
Commission with a comprehensive written summary and oral presentation of the completed internal investigative
findings. The summary shall include a description of all investigative activities, relevant dates, a summary of the
facts as determined by the investigation, and criminal and administrative adjudications.

Specifically, in performing the review of the PSP Use of Force case number 21-1853 (21-1853), the Use of Force
Review Committee (Review Committee) used the following methodology:

I. Reviewed how the PSP completed internal investigation was conducted when compared to internal
policy and relevant collective bargaining agreements to determine whether the investigation was conducted in

a prompt and fair manner.

2. Reviewed internal relevant policies designed to safeguard fairness and impartiality to ensure that the PSP
completed internal investigation was conducted in accordance with said policies and determine whether any
conflict of interest exists based on all known information.

3. Reviewed the PSP completed internal investigation to ensure investigators collected all relevant facts
reasonably obtainable and conducted all relevant interviews.

4. Compared facts and circumstances described in the PSP completed internal investigation with relevant
internal policies to determine if any policy or training deficiencies exist. Where deficiencies are
identified, make recommendations for corrective action(s).
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RELEVANT POLICIES AND CRITERIA EXAMINED

PSP Administrative Regulation 4-25 — Internal Investigations, dated 3/12/19.

PSP Field Regulation 9-1 — Use of Force, dated 8/2/21.

PSP Field Regulation 7-6 - Domestic Violence and Protection Orders, dated 11/15/18.
Provisions from Boards of Arbitration Awards and Collective Bargaining Agreements between

Commonwealth of Pennsylvania and the Pennsylvania State Troopers Association (Effective July 1, 2021 to
June 30, 2024).

ot e

FINDINGS AND CONCLUSIONS

Summary and Statement of Facts:

On December 24, 2021 at 9:28 p.m., a PSP Trooper was dispatched to assist a local police department with an active
domestic assault between an intoxicated adult male and an adult female because a local officer was unavailable to
respond, The Trooper was first to arrive on scene at 9:33 p.m. and was by himself.

Both the adult female (Victim), the adult male (Defendant), and 911 caller (Victim’s mother) were outside the
residence upon the Trooper’s arrival, While the Trooper was speaking with the Victim and the Victim’s mother on
the roadway, the Defendant shouted obscenities from the porch of the residence. The Trooper noticed that the
Defendant was highly intoxicated, disorderly, and combative. The Trooper gave the Defendant multiple commands
to stay on the porch of the residence and stop yelling, but the Defendant ignored the commands and left the porch.
The Defendant approached the Trooper and the Victim in an aggressive manner and shouted at the Trooper to leave
the location, escalating the situation. The Trooper felt that the Defendant was a physical threat to the Victim and
stepped in between the Defendant and the Victim. The Trooper pushed the Defendant in his chest area with both
hands to create a reactionary gap, causing the Defendant to fall backwards towards the porch.

The Trooper told the Defendant he was under arrest, but the Defendant actively resisted the Trooper’s efforts to
handcuff him, The Defendant refused to comply and thrashed around and yelled obscenities as the Trooper continued
to try and handcuff him. As the Defendant kept trying to turn around and refused to be handcuffed, the Trooper took
the Defendant to the ground to gain compliance, and in the process, the Defendant struck his face on a brick pillar and
injured his nose. Once the Trooper was able to successfully handcuff the Defendant, the Trooper then placed him in
a chair on the porch and observed the injury to his nose. The Trooper radioed the station and requested Emergency
Medical Services meet him at the station to medically evaluate the Defendant. The officer from the municipal police
department arrived on scene shortly after the Defendant was taken into custody.

The Trooper continued to investigate the domestic assault and observed fresh injuries on the Victim’s neck and face.
The Victim reported as she was attempting to leave the residence earlier the Defendant pushed her to the ground,
wrapped his hand around her neck, drove his thumb into her throat, held her down, and slapped her face and mouth.

At 9:55 p.m., the Trooper transported the male to the PSP station and notified the shift supervisor (State Police
Corporal) of the use of force incident. After initially refusing medical treatment, the Defendant was assessed by an
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EMT and transported to a local hospital for treatment for facial/nasal fractures, and an unknown number of sutures
were used to close the laceration on his nose. The Defendant was medically cleared and then transported to jail
where he was subsequently arraigned for 18 § 2718 §§ Al Strangulation (Felony 2), 18 § 2701 §§ A3 Simple Assault
(Misdemeanor 2), 18 § 2709 §§A1 Harassment (Misdemeanor) and 18 § 5104 Resisting Arrest (Misdemeanor 2).

On December 25, 2021, a BlueTeam entry was entered for “‘Use of Force’ by the State Police Corporal. On
December 26, 2021, the BlueTeam entry was reviewed by Internal Affairs Division (IAD), Intake Section
Commander (State Police Lieutenant), and assigned as a full administrative investigation.

In its ensuing investigation, the IAD investigator reviewed all the available evidence, including video, audio,
photographic, and documentary material. The IAD investigator interviewed the involved Trooper and the Patrol Unit
Supervisor, and reviewed witness statements provided by the Victim and the Victim’s mother, The PSP members
were provided Administrative Warnings and acknowledged their interviews would be recorded.

The IAD administrative investigation was completed on March 3, 2022, and sent to the Troop Commander (State
Police Captain) and Area Commander (State Police Major) for Adjudication on March 9, 2022. On March 17, 2022,
the adjudication was reassigned to the Station Commander (State Police Lieutenant). On April 14, 2022, the Station
Commander provided correspondence that the incident was reviewed, and the use of force utilized by the Trooper
against the Defendant was justified. The Area Commander concurred with the findings of the Station Commander,
and the adjudication was forwarded to the Deputy Commissioner of Administration and Professional Responsibility
to ensure the findings complied with PSP standards of adjudication and investigation. On April 26, 2022, the
investigation was closed by IAD.

Findings and Conclusions:

Pursuant to Section 4(b) of Executive Order 2023-21, the Review Committee conducted a comprehensive review of
21-1853 in accordance with Article 8 of the Commission Bylaws, and adopts the following Findings and Conclusions:

With respect to the TAD administrative investigation, the Review Committec finds that it was prompt and performed
in compliance with PSP Administrative Regulation 4-25, Internal Investigations (AR 4-25). The administrative
investigation was initiated on December 26, 2021, completed on March 3, 2022, and adjudicated on April 14, 2022,
having moved through the required levels of review. In addition, there is no basis to determine that the investigation
process was other than fair and impartial. The investigation was complete in that the IAD investigator thoroughly
reviewed all of the available evidence and conducted necessary interviews. Additionally, the investigative findings
were reasonable and in accordance with applicable protocol.

After reviewing PSP Ficld Regulation 9-1, Use of Force, and subsection 1.09 on De-Escalation, the Review
Committee does not have any recommendations for this policy. Further, the Review Committee examined the

extensive educational materials and procedures the PSP utilizes for De-Escalation training for its members and finds
no deficiencies.

FINAL RECOMMENDATION FOR CORRECTIVE ACTION

The Commission recommends that the PSP address one policy issue in AR 4-25:

Section 25.06 (D) of AR 4-25 states the categories requiring a Blue Team Entry, which is the web-based application
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used for recording complaints against PSP personnel and capturing information concerning use of force incidents. As
stated above in the summary and statement of facts, 21-1853 was initiated promptly via Blue Team Entry as the result
of a use of force application, and was not filed by the Defendant as the complainant. Although the Commission still
finds 21-1853 was thorough and complete, we note that the Defendant was not interviewed or provided a statement to
the IAD investigator.

Under Section 25.09 of AR 4-25, PSP personnel and IAD investigators are to contact and interview the complainant
of a use of force investigation when it is the result of a citizen-initiated complaint. The PSP informed the Review
Committee that it is the general practice of the PSP not to initiate contact with persons who were subjected to a use of
force application when the person does not initiate a complaint. The PSP indicated that a defendant who is the
subject of a use of force incident has a constitutional right to counsel, and law enforcement is prohibited from
contacting or communicating with a defendant once they have been arraigned.

The Commission also understands the reality that the defendant cannot be required to cooperate in an administrative
interview and that in most cases, the defendant’s counsel would advise their client not to speak with the investigators.
However, the Commission recommends the opportunity for defendant participation in an internal investigation.
While participation cannot be required, it may be offered.

Therefore, the Commission recommends the PSP incorporate a provision into AR 4-25 requiring IAD send notice to a

defendant through legal counsel that they may provide a statement for the investigation, within a certain time frame,
by contacting the IAD investigator.

SIGNATURE OF THE PENNSYLVANIA CITIZEN LAW ENFORCEMENT ADVISORY AND REVIEW
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Christa Caceres

DATE: /A /¢ Z}/
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GOVERNOR’S OFFICE OF GENERAL COUNSEL

November 22, 2024

Ms. Christa Caceres, Chair

Pennsylvania Citizen Law Enforcement Advisory and Review Commission
Office of State Inspector General

555 Walnut Street, 8" Floor

Forum Place

Harrisburg, PA 17101

Re: Response to Final Report of the Commission for Report # UOF1-2024 [PSP Case #

2021-1853]

Dear Chief Counsel Dye:

This correspondence represents the response of the Pennsylvanmia State Police
(PSP) to the Pennsylvania Citizen Law Enforcement Advisory and Review Commission’s
(Commission) final report and recommendations for Report # UOF1-2024. After a
thorough review of the final report, the PSP will not pursue implementation of the
recommendation for the reasons stated below.

1.
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“Incorporate a provision into AR 4-25 requiring 1AD send notice to a
defendant through legal counsel that they may provide a statement for
the investigation, within a certain time frame, by contacting the IAD
investigator.”

A non-complaint use of force investigation is a proactive review of a use
of force application to ensure conformance with applicable internal PSP
regulations. In this type of investigation, there is no allegation of
wrongdoing from the defendant or any complainant. Having received no
complaint from the defendant, the general practice is for the IAD to not
initiate contact with the defendant.

The Commission recognizes both the legal hurdles that prevent PSP from
initiating contact with any criminally charged defendant and the incredibly
low probability of any defense counsel permitting their client to submit to
an interview with IAD investigators. We would expect, as the
Commissioners do, that attorneys would not allow their clients to speak
with IAD investigators, as any information gained could be used against
their client in a criminal proceeding. Any version of events provided to
the IAD investigators by the defendant, could create additional criminal
liability and would be admissible in criminal court unless the defendant

Pennsylivania
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was given immunity protections. Additionally, should a request from
defense counsel be made to delay the interview until after the criminal
case was resolved, the request would need to be declined due to
contractual time limitations.! The IAD investigation and adjudication is
required to be completed in 120 days. Furthermore, waiting on a response
from defense counsel would necessarily impede the ongoing IAD
investigation, as interviews of PSP witnesses and the subject of the
investigation would be delayed pending an unlikely interview with the
defendant.

While contacting defense counsel would not violate the protections of the
United States Constitution, it would present additional challenges. First,
not every defendant refains an aftorney immediately wupon arrest.
Traditionally, individvals with financial means are able to hire private
attorneys early in their criminal proceedings. There is a danger that those
who have the financial resources to quickly retain private counsel would
be offered the opportunity to speak with IAD investigators, while those
individuals with limited financial means might not have a similar
opportunity. This has the potential to result in a real or perceived disparity
of treatment due to income level.

Second, it should be noted that not every criminal defendant engages the
services of an attorney. As stated previously if IAD investigators
contacted a pro se defendant to obtain a statement regarding the
administrative investigation there would be a concern that this contact
could be perceived by the court in the criminal case as an impermissible
attempt by the prosecution to obtain a statement by the defendant in
violation of his or her constitutional rights. Again, the purpose of the
administrative investigation is not to address a complaint but to ensure the
use of force in question complied with applicable standards and
regulations.

The agency wide deployment of the body-worn cameras will present more
evidence of what the involved trooper encountered and will allow for a
greater understanding of the incident from the trooper’s perspective,
without the need to consult with the defendant. The adjudicator is then
tasked with determining if the trooper’s perspective and application of the
use of force was reasonable and in accordance with Department policy.

! Collective Bargaining Agreement between the Commonwealth of Pennsylvania and the
Pennsylvania State Troopers Association, Article 26, Section 8,
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PSP does not have a blanket policy of never speaking with a defendant.
There are instances where the initial review of the incident and evidence
associated with the force application by the 1AD Intake Unit yielded a
suggestion that the use of force may warrant a criminal investigation into
the trooper’s conduct. In those cases, the IAD has interviewed the
defendant/recipient of the use of force application with counsel present
and when appropriate, the [AD will reach out to defense counsel to speak
with the defendant. In these instances, the IAD investigators take steps to
ensure that there is no issue or perceived issue with a violation of the
defendant’s constitutional rights. Because of the issues outlined above,
PSP does not believe it would be prudent to require this in all cases.

Sincerely,

QL. il PP

Colonel Christopher L. Paris
Commissioner Pennsylvania State Police

Cc: Pennsylvania Citizen Law Enforcement Advisory and Review Commissioners
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