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HISTORY

This matter comes before the State Board of Chiropractic (“Board”) on the
Commonwealth’s August 9, 2023 Notice and Order to Show Cause (“OSC”) to determine whether
Antony Louis Graham, D.C. (“Respondent”) is subject to disciplinary or corrective action under
section 506(b) of the Chiropractic Act,! 63 P.S. § 625.506(b) and whether Respondent is subject
to a civil penalty under section 703 of the Act, 63 P.S. § 625.703, and/or 63 Pa.C.S. § 3108(b)(4)
and/or the imposition of the costs of investigation under 63 Pa.C.S. § 3108(b)(5) for violating the
laws and regulations of the Board.

The OSC consists of three (3) counts. The Commonwealth alleges at Count One that
Respondent violated section 506(a)(11) of the Act, 63 P.S. § 625.506(a)(11),2 because he departed
from, or failed to conform to the standards of acceptable and prevailing chiropractic practice in
that he "touched and massaged S.F.’s” buttocks without communicating his intentions and
obtaining S.F.s’ consent. The Commonwealth alleges at Count Two that Respondent is subject to

disciplinary action under Section 506(a)(9) of the Act, 63 P.S. § 625.506(a)(9),* because he

1 Act of December 16, 1986, P.L. 1646, No. 188 (hereinafter “Act”).
625.506. Refusal, suspension or revocation of license.

(a) Reasons enumerated. The board may refuse to issue a license or may suspend or revoke a
license for any of the following reasons:
skeskoskoskosk
(11) Committing immoral or unprofessional conduct. Unprofessional conduct shall include any
departure from, or failure to conform to, the standards of acceptable and prevailing chiropractic practice.
Actual injury to a patient need not be established.

3 The allegations in the OSC pertains to chiropractic treatment provided to a female patent, referred to as

S.F., whom Respondent treated. S.F.’s initials will be used to protect her privacy.
4 Section 506(a)(9) of the Law provides.

(a) Reasons enumerated.--The board may refuse to issue a
license or may suspend or revoke a license for any of the following reasons:

seskeoskoskosk



engaged in unprofessional conduct in violation of the Board’s regulation at 49 Pa. Code §
5.81(1)(x)° by willfully engaging in sexual activity with S.F. within the scope of the
chiropractor/patient relationship or by harassing, assaulting, abusing or intimidating S.F. Finally,
the Commonwealth alleges at Count Three that Respondent is subject to disciplinary action under
Section 506(a)(9) of the Act, 63 P.S. § 625.506(a)(9), for violating the Board’s regulation at 49
Pa. Code § 5.51(a)%, by failing to maintain a patient record for S.F. which accurately reflects
Respondent’s evaluation and treatment of S.F. On September 22, 2023, Respondent filed an
Answer with New Matter to the OSC, specifically denying all allegations related to each count. In
Respondent's New Matter, Respondent contends that if consent was required for the treatment he
provided, he secured the verbal consent of S.F. by continuing to inform her what he was doing
clinically, to which S.F. did not object. On September 25, 2023, the Commonwealth replied to

Respondent's New Matter, denying all averments and requesting strict proof at the hearing.

(9) Violation of or non-compliance with the provisions of this act or the rules and

regulations of the board.
> § 5.81. Unprofessional and immoral conduct.

A licensee who engages in unprofessional or immoral conduct is subject to disciplinary action in
accordance with section 506 of the act (63 P. S. § 625.506).

(1) Unprofessional conduct includes the following:

skeskeoskoskosk

(x) Willfully engaging in sexual activity with a patient within the scope of the
chiropractor/ patient relationship or harassing, assaulting, abusing or intimidating a
patient.

skeskeoskoskosk

49 Pa. Code § 5.81(1)(x)

6 49 Pa. Code § 5.51(a) provides that [a] licensee shall maintain a patient record for each patient which

accurately reflects the licensee's evaluation and treatment of the patient.



The formal hearing in this matter was held before Hearing Examiner Michael T. Foerster
(“Hearing Examiner”) on January 18, 2024. Respondent and his attorney, James Kutz, Esquire,
attended the hearing. The Commonwealth was represented by Senior Prosecutor William A.
Newport, Esquire, who presented its case through documentary and testimonial evidence. The
Commonwealth offered the expert testimony of Dr. Clifford Reyno (Dr. Reyno), Maria Hreha, a
Professional Investigator (PCI Hreha), and S.F., who testified about her appointment with
Respondent.

Respondent offered an opinion from chiropractic expert Dr. Roy Love (Dr. Love) and three
witnesses, all of whom have a medical professional background and are current patients of
Respondent. Lastly, Respondent testified about the chiropractic treatment he provided S.F.

At the conclusion of the hearing, the parties agreed to file Post-Hearing Briefs. The
Commonwealth filed a Post-Hearing Brief on March 6, 2024, and Respondent filed a Post-Hearing
Brief on April 5, 2024. The Commonwealth filed a Reply Brief on April 15, 2024.

The Hearing Examiner issued a Proposed Adjudication and Order on June 24, 2024, finding
that Respondent was subject to disciplinary action in that the Commonwealth met its burden of
proof as to Count One of the OSC. The Hearing Examiner recommended that a reprimand be
imposed for Respondent's violation. Specifically, the Hearing Examiner concluded that
Respondent engaged in unprofessional conduct by touching and massaging S.F.’s buttocks without
communicating his intentions and obtaining S.F.’s consent in violation of Section 506(a)(11) of
the Act, 63 P.S. §625.506(a)(11).” The Hearing Examiner recommended the dismissal of Count

Two and Count Three.

7 The Hearing Examiner also mentioned 49 Pa. Code § 5.81 when addressing Count 1 in his Conclusions of

Law. Notably, however, Count One of the OSC made no mention of this code provision.



On June 26, 2024, the Board issued a Notice of Intent to Review the Hearing Examiner’s
Proposed Adjudication and Order. Respondent filed a Brief on Exceptions on July 17, 2024. On
July 22, 2024, the Pennsylvania Chiropractic Association (“PCA”) filed a Petition to Intervene.
PCA asserted, among other things, “that its membership will be at risk if the proposed Adjudication
and Order regarding consent is allowed to stand by the Members of the State Board of
Chiropractic.” On August 1, 2024, the Commonwealth filed a Reply to PCA’s Petition. The
Commonwealth argued that the Petition was untimely filed because PCA did not seek intervention
until one year after the Commonwealth filed the OSC. The Commonwealth also asserted that
PCA’s interests were adequately represented by Respondent’s counsel, who shares the same
argument.

On August 8, 2024, the Hearing Examiner issued a Memorandum Order denying PCA’s
Intervener Status. However, it noted that PCA could present its position to the Board by letter or
filing a Legal Brief. Subsequently, the Commonwealth filed a Brief Opposing Respondent’s
Exceptions on August 13, 2024, and on August 15, 2024, PCA filed a Brief pursuant to the August
8, 2024, Memorandum Order.

On August 22, 2024, the Board tabled this matter at its regularly scheduled meeting
because it could not review the most recent filings submitted on August 13, 15, 2024. After
reviewing all filings, the Board deliberated this matter at its meeting on October 17, 2024, and
directed Board Counsel to draft a Final Adjudication and Order addressing Exceptions. The Board

now issues this Final Adjudication and Order in full disposition of this matter.®

8 All Board members participating in the deliberation or decision in this matter have reviewed the entire

record.



FINDINGS OF FACT

1. Respondent holds the following license to practice as a chiropractor in the
Commonwealth of Pennsylvania: license no.: DC008928. (Board records).’

2. Respondent’s license to practice as a chiropractor was originally issued on
November 4, 1991, and is current through September 1, 2026. (Board records).

3. Respondent holds the following certification to practice adjunctive procedures in
the Commonwealth of Pennsylvania: certification no.: AJ008954. (Board records).

4. Respondent’s certification to practice adjunctive procedures was originally issued
on October 17, 2003 and is current through September 1, 2026. (Board records).

5. Absent further action by the Board, the Respondent’s license and certification may
be renewed, reactivated, or reinstated upon the filing of the appropriate documentation and
payment of the necessary fees. (Board records).

6. At all times pertinent to the Factual Allegations, Respondent held a license to
practice as a chiropractor in the Commonwealth of Pennsylvania and a certification to practice
adjunctive procedures. (Board records).

7. Respondent completed his undergraduate studies at Penn State University and
graduated from Sherman College for Chiropractic in 2002. (Notes of Testimony, January 18, 2024,
N.T. 183).

8. Respondent learned from Sherman College of Chiropractic that skin-on-skin
contact is more effective than over clothing because the tissue is affected more directly. (N.T. 184-

185).

0 Official notice is taken of the Board’s licensure records pertaining to Respondent; a licensing board may take

official notice of its own records. 1 Pa. Code §35.173. All subsequent such references will be cited as “Board records.”



0. Respondent worked (4) four years at Keystone Chiropractic in Scranton, PA. (N.T.
183).

10. Respondent currently works as a chiropractor at Vital Link Chiropractic located in
Moscow, PA. (N.T. 183).

11. Respondent has no disciplinary history with the State Board of Chiropractic. (N.T.
185).

APPOINTMENT/TREATMENT

12. On April 22, 2021, S.F. went to Vital Link Chiropractic and was treated by
Respondent. (N.T. 25-26).

13. This was S.F.’s first visit to this office. (N.T. 26-27).

14. S.F. has been to other chiropractors for ongoing neck and hip pain for about (16)
sixteen years. (N.T. 26).

15. S.F. had never been to a chiropractor who did anything but adjust her back. (N.T.
243).

16. On April 22, 2021, S.F. was having pain in her neck, back, and one side of the hip.

(N.T. 56).

17. At the beginning of her appointment, S.F. filled out a patient intake form. (Exhibit
1).

18. As a part of the patient intake form, S.F. marked an illustration indicating where

she was having pain. (Exhibit 1 at p. 1).
19. S.F. placed an X on the illustration over the neck, the middle of the back between

the shoulder blades, and two X's further down near the buttocks. (N.T. 46).



20. S.F. did not tell Respondent that she had placed an X in the wrong location. (N.T.
47).

21. S.F. issued pain levels for all three areas, and she marked her hips as a (5) five out
of ten. (N.T. 45).

22. On Page (2) two of the patient intake form, S.F. indicated she had a previous surgery
for a hysterectomy. (Exhibit 2 at p. 1).

23. Respondent asked S.F. whether she had her children vaginally or by cesarean. (N.T.
47).

24. Respondent asked S.F. about how her children were born because whether naturally
or by caesarean, there is a difference in the impact on the ligaments and is relevant if a patient has
a pelvic complaint, which S.F. had. (N.T. 193).

25. Respondent asked S.F. what provoked her pain, when her pain bothers her most,
and what she does to relieve it. (N.T. 192).

26. Respondent takes a patient's word for what is wrong with them, and then he will
perform an evaluation because the patient does not always know what is wrong with them or
because the issue is more involved than just the area of pain the patient is focusing on. (N.T. 191).

27. Respondent believes he has a duty as a chiropractor to evaluate and determine the
root cause of any impairment, pain, or suffering. (N.T. 192).

28. As part of his evaluation, Respondent asked S.F. to walk back and forth in the room
to see how she was walking and how her hips were. (N.T. 31).

29. Respondent also performed several other tests. (N.T. 192).

30. After assessing her manner of walking, Respondent had S.F. lay face down on a

treatment table. (N.T. 31).



31. S.F. was wearing a sweatshirt and baggy sweatpants to this appointment. (N.T. 27-
28).

32. While lying face down, Respondent asked for and received verbal permission to
pull up S.F.’s sweatshirt, to which S.F. consented. (N.T. 32).

33. Respondent uses lotion as a part of his hands-on practice. (N.T. 183-184).

34, Respondent asked for and received verbal permission from S.F. to use lotion on her
back, to which S.F. consented. (N.T. 31).

35. Respondent asked for and received verbal permission from S.F. to move her bra
strap, to which S.F. consented. (N.T. 31).

36. Respondent asked S.F. to move her bra so it would not get messy. (N.T. 212).

37. Respondent then proceeded to massage S.F.’s back with the lotion. (N.T. 31).

38. Although S.F. referred to the pain as coming from her hip, it was coming from her
sacroiliac joint that is in the buttocks, and the muscles that go over that joint are the gluteal muscles.
(N.T. 241).

39. Respondent told S.F. he would be going under her waistband toward her sacral
joints. (N.T. 196).

40. As Respondent was touching S.F.’s sacroiliac joints, he explained to S.F. that he
would put more lotion on his hands and move into the actual ball and socket to do a bilateral
comparison. (N.T. 197-198).

41. If there is tightness above the sacroiliacs, there usually will be tightness below
because they are all connected and attach underneath the glute. (N.T. 194).

42. The gluteal region is considered a part of the back. (N.T. 241).



43. Respondent found the first trigger point an inch off S.F.’s sacroiliac joint on the
right side and worked on that down into the ball and socket. (N.T. 188).

44. Respondent found that S.F. had an imbalance with more tension on one side. (N.T.
187).

45. Respondent's medical note indicates that S.F. had painful areas in the muscles at
her left lumbar, left sacroiliac joint, and right sacroiliac tissue tone. (N.T. 247).

46. Respondent's reference to the S.F.’s right sacroiliac tissue tone being increased is
an indication of myofascial tenderness or trigger point. (N.T. 247).

47. Gluteal muscles have deep muscles, which are the piriformis and gemellus muscles,
and the sciatic nerve runs between them. (N.T. 211, 229, 241).

48. Respondent pointed out to S.F. the glutes muscle group on the anatomy chart
hanging on the wall of his office before going into the piriformis on the right side and explained
what he was doing. (N.T. 199).

49. The piriformis is located toward the crack of the buttocks. (N.T. 211).

50. Respondent went into S.F.’s pants and underwear with his hands and massaged
S.F.’s buttocks. (N.T. 186).

51. Respondent needed to be in the area of the gluteal muscles because Respondent was
doing an evaluation on the joints, the muscles, and possible inflammation, and it is impossible to
evaluate a sacroiliac joint without taking into effect the gluteal and piriformis muscles that are
going over those joints. (N.T. 229).

52. Respondent did not request further verbal permission to treat this area because it
was a continuation of what he was already doing and for which the S.F. had already given multiple

authorizations. (N.T. 199-200).



53. Respondent believed S.F. understood what he would do and agreed to have it done.
(N.T. 186).

54. Respondent kept S.F. informed of what he was doing and referred to his chart
because he understands it is a sensitive area, especially for women. (N.T. 213).

55. S.F. responded to Respondent’s questions about where she felt pain and
Respondent apologized for causing the pain. (N.T. 189).

56. S.F. was communicating with him during the treatment, and he was getting real-
time feedback from her. (N.T. 199).

57. While Respondent was near the glute area, he asked S.F., “do you feel that.” (N.T.
198).

58. Respondent responded, “Yes.” (N.T. 198).

59. Respondent spent a few minutes toward the lower half of S. F’s buttocks. (N.T.
211)

60. Respondent found that S.F. had a trigger point in her piriformis, also on the right
side, which runs from the hip over to the sacrum. (N.T. 188).

61. Subsequently, S.F. gave Respondent permission to adjust her. (N.T. 57).

62. Respondent informed S.F. that she was limber by the way her leg raised up easily
prior to the adjustment but did not make the comment in any prurient or sensual manner. (N.T.
201).

63. Respondent commented on being limber because being limber makes it easier for

the adjustment to be made. (N.T. 201).

10



64. Respondent adjusted S.F.'s other side, performed a Thompson drop to correct the
alignment of her pelvis, and then proceeded into S.F.'s upper thoracic and neck area. (N.T. 201-
202).

65. S.F. continued to talk with Respondent as he worked through other parts, and he
thought the appointment was going well. (N.T. 202).

66. S.F. never voiced any objection, tightened up, or pushed him away. (N.T. 200).

67. Respondent did not notice S.F. being upset, angry, disappointed, or fearful at any
point in time. (N.T. 202).

68. Respondent came up with a treatment plan for S.F. to return for more treatment,
which could have potentially changed depending on how she responded to care. (N.T. 203-204).

69. After the adjustments, Respondent told S.F. what he found and what kind of therapy
would be done and escorted her out to the therapist. (N.T. 203).

70. Respondent did not think he could have or should have done, anything else. (N.T.
202).

71. S.F. scheduled an appointment when leaving Vital Link but then subsequently
canceled the appointment. (N.T. 37).

72. S.F. filed a complaint with the State Board of Chiropractic a few days after the
encounter. (N.T. 51).

73. S.F. went to the police on June 20, 2021. (N.T. 38-39, 51)

74. The district attorney decided not to pursue Respondent criminally. (N.T. 39).
SEXUAL CONTACT
75. There was no penetration to any of S.F.’s body parts, nor any comment about

Respondent being interested in her or excited by her. (N.T. 49).

11



MEDICAL RECORDS

76. A CPT is a code that is attached to a service performed by a chiropractor. (N.T.
114).

77. There are many different chiropractic CPT codes that are very similar in
description. (N.T. 234).

78. A CPT code is used for insurance purposes. (N.T. 114).

79. 97110 is an accepted code for procedurally stretching for exercise. (N.T. 234).

80. A chiropractor can use only four codes at a time, and manipulation codes are also
bundled into many different components preparatory to the treatment and along with it. (N.T. 238-
239).

81. Codes cannot be coded individually because they are all time codes. (N.T. 207)

82. Time codes are billed (15) fifteen minutes per unit of usage and Respondent did not
have enough time with S.F. to justify billing separate actions. (N.T. 217- 218).

83. Respondent picked 97110 because he was doing more lengthening and stretching
of S.F.'s muscles than anything else. (N.T. 207-208).

84. Respondent did not use 97110 to hide that he performed massage in the lower back
and glute area as it was all part of him stretching the muscle. (N.T. 216).

NOTICE AND OPPORTUNITY TO BE HEARD

85. Respondent was afforded notice of the hearing in this matter, attended the hearing,
offered exhibits, and testified on his own behalf during the hearing. (Board Records; Docket entries

at case no. 21-43-006953, N.T. 180, passim).

12



CONCLUSIONS OF LAW

1. The Board has jurisdiction in this matter. (Findings of Fact Nos.1-6).

2. Respondent received reasonable notice of the administrative charges filed against
him and was given an opportunity to be heard in accordance with the Administrative Agency Law,
2 Pa. C.S. § 504. (Findings of Fact No. 85).

3. The record fails to demonstrate by a preponderance of the evidence that
Respondent, during his appointment with S.F., inappropriately touched and massaged S.F.’s
buttocks without communicating his intentions and obtaining S.F.’s consent, and as such, the
Commonwealth failed to establish that Respondent violated Section 506(a)(11) of the Act.
(Findings of Fact Nos. 12-74). Therefore, Count One is dismissed.

4. The record fails to demonstrate by a preponderance of the evidence that Respondent
willfully engaged in sexual activity with S.F. within the scope of the chiropractor/patient
relationship or that he harassed, assaulted, abused, or intimidated S.F., and as such, the
Commonwealth failed to establish that Respondent violated Section 63 P.S. § 625.509(a)(9) and
the Board’s regulation at 49 Pa. Code §5.81(1)(x). (Findings of Fact Nos 12-74). Therefore, Count
Two is dismissed.

5. The record fails to demonstrate by a preponderance of the evidence that Respondent
failed to maintain a patient record that accurately reflects his evaluation and treatment of S.F., and
as such, the Commonwealth failed to establish that Respondent violated 63 P.S. § 625.506(a)(9)
and the Board’s regulation at 49 Pa. Code §5.51(a). (Findings of Fact Nos.76-84). Therefore,

Count Three is dismissed.
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DISCUSSION

BURDEN OF PROOF

The Board has the authority to discipline a board regulated practitioner’s license in
Pennsylvania for violating any of the provisions of the Act or a lawful regulation promulgated by
the Board. The degree of proof required of the Commonwealth to establish its case against
Respondent is a preponderance of the evidence. Lansberry v. Pennsylvania Public Utility
Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990). A preponderance of evidence is generally
understood to mean that evidence demonstrating a fact is more likely to be true than not to be true
or, if the burden were viewed as a balance scale, the evidence in support of the Commonwealth’s
case must weigh slightly more than the opposing evidence. Se-Ling Hosiery, Inc. v. Margulies, 70
A.2d 854, 856 (Pa. 1949). The Commonwealth, therefore, has the burden of proving the charges
against Respondent with evidence that is substantial and legally credible, not by mere “suspicion”
or by only a “scintilla” of evidence. Lansberry, 578 A.2d at 602.

DUE PROCESS

“Adequate notice for procedural due process purposes requires, at a minimum, that the
notice contain a sufficient listing and explanation of the charges against a person, so that he or she
may prepare an adequate defense.” See LT Int’l Beauty Sch. v. Bureau of Pro. & Occupational
Affs., State Bd. of Cosmetology, 13 A.3d 1004, 1013 (Pa. Cmwlth. 2011) (citing Gombach v. Dep’t
of State, Bureau of Comm 'ns, Elections & Legis., 692 A.2d 1127, 1130 (Pa. Cmwlth. 1997)). The
case of Yi v. State Bd. of Veterinary Med., 960 A.2d 864 (Pa. Cmwlth. 2008) is instructive on this
issue. Yiinvolved a veterinarian’s treatment of a dog’s fractured and gangrenous leg. 960 A.2d at
866. The Commonwealth Court explained that the order to show cause alleged the veterinarian

improperly failed to repair the dog’s leg by surgery and did not refer the dog to a surgeon. /d. at

14



875-76. The Board then found that the veterinarian improperly splinted the dog’s leg, although the
order to show cause never alleged improper splinting. /d. at 876-78. The Court found that
substantial evidence did not support the Board’s findings and that, because the order to show cause
did not put the veterinarian on notice that his manner of splinting the dog’s leg would be at issue,
“the Board was not free to enlarge the scope of the hearing in this way.” Id. at 878.

Therefore, consistent with Yi, the Board will consider only the actual reason pled by the
Commonwealth in the OSC in determining whether Respondent committed an act warranting
discipline.

BRIEF BACKGROUND / CREDIBILITY

As established by the findings of fact, S.F., a female patient, saw Respondent for
chiropractic care for the first time for lower back and hip pain. S.F. alleged that during the
treatment, Respondent went underneath her pants and underwear and massaged her buttocks
without her consent.

In determining whether Respondent engaged in unprofessional conduct, the Board
considered the testimony of both Respondent and S.F., and the testimony provided by their
respective medical experts.!® The Board also reviewed the testimony of three witnesses who
testified on behalf of Respondent and the testimony offered by the Professional Conduct
Investigator.

Because the Board is the ultimate finder of fact, it is the Board’s right to accept or reject
the testimony of all witnesses and the opinions offered by any of the experts. See Carr v. State
Board of Pharmacy, 409 A.2d 941, 944 (Pa. Cmwlth. 1980) (holding that issues of credibility and

the weight to be given to the evidence are within the sole province of the Board).

10 Neither party opposed the other party’s expert's qualifications.

15



Therefore, the Board believes it is important to summarize each witness's testimony before
making a credibility determination.

SUMMARY OF THE TESTIMONY

TESTIMONY OF PATIENT S.F.

S.F. testified that she has been dealing with neck and hip pain for some time. Prior to being
treated by Respondent, S.F. testified that she was seen and treated by several other chiropractors.
(N.T. 56). On the day in question, S.F. completed a patient intake form where she indicated on an
illustration the areas where she was experiencing pain. (Exhibit R-1; N.T. 28, 4243, 4547, 66).

On the patient intake form, she placed an X on the illustration over her neck, the middle of
the back between the shoulder blades, and down near the buttocks. (N.T. 46). S.F. did not tell
Respondent that she had placed any X in the wrong location. (N.T. 47). S.F. issued pain levels for
all three areas, and she marked her hips as a five out of ten. (N.T. 45). At the hearing in this matter,
Respondent testified inconsistently that she did not have pain in her buttocks area, despite her
disclosure on the patient intake form. (N.T. 46).

After evaluating S.F., Respondent had S.F. lie face down on a treatment table. While lying
face down, S.F. testified that Respondent asked for and received verbal permission from her to
pull up her shirt, to which she consented. She also testified that she gave Respondent verbal
permission to use lotion on her back.

According to S.F., Respondent then moved his hands below the waistband of her
sweatpants and underneath her underwear. S.F. testified that Respondent did not explain to her
what he was doing when he went underneath her pants or underwear or that she permitted him to
go underneath her underwear. S.F. testified that Respondent was rubbing around her butt area

underneath her underwear for about three to five minutes. S.F. further testified that Respondent
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did not ask her questions and that she felt confused and trapped. (N.T.33). However, S.F. later
testified she believed Respondent was massaging the lower half of the buttocks and that
Respondent did not discuss anything but the lotion while treating her buttocks and hip area. (N.T.
19-21, 54). She later changed her position by admitting that Respondent talked to her and was
telling her what he was finding and that he was, again, "very thorough". (N.T. 50).

S.F. testified she vaguely remembered Respondent showing her a muscle chart on the wall
(N.T. 58-59), and that she never had a "massage" from other chiropractors who had treated her this
way. (N.T. 52). S.F. also testified Respondent made conclusions regarding her pain, but she could
not remember exactly what she was told. (N.T. 58). S.F. testified that she never voiced any
opposition to the treatment provided. (N.T. 59). S.F. further explained that she permitted
Respondent to adjust her (N.T. 57), and that Respondent removed his hands from her buttocks and
adjusted her hip area. (N.T. 35).

In all, S.F. recalled that the visit lasted about (40) forty minutes. (N.T. 48). S.F. scheduled
an appointment when leaving but then subsequently canceled the appointment. (N.T. 37). She
testified that as the following appointment was being scheduled, she "just blanked out and spaced
out," and the school called her since she was late picking up her kids. (N.T. 38).

S.F. testified that there was no penetration to any of her body parts, nor any comment about
Respondent being interested in her or excited by her. (N.T. 49). S.F. further testified that she filed
a complaint with the State Board of Chiropractic a few days after the encounter. (N.T. 51). She
stated at the hearing that she went to the police one week after the encounter with Respondent;
however the record demonstrates that she did not actually go to the police until June 20, 2021,

nearly two months after the encounter. (N.T. 38-39, 51).
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S.F. testified that the police took the matter to the district attorney but decided not to pursue
Respondent criminally. (N.T. 39). S.F. further testified the police had told her that there was no
tangible evidence, even a phone call to complain to Respondent, and that the matter was a "he said,
she said type of thing." (N.T. 40-42).

TESTIMONY OF COMMONWEALTH’S WITNESS, (PCI HREHA)

PCI Hreha is a professional conduct investigator (PCI) with the Department of State Bureau
of Enforcement and Investigation (BEI) for nine years. (N.T. 63-64). PCI Hreha testified that she
is not an expert on informed consent but that she deals with consent issues. (N.T. 80). PCI Hreha
testified that she interviewed S.F. at her home about her encounter with Respondent on May 19,
2021. (N.T. 65-66).

PCI Hreha felt she collected the necessary facts from S.F. (N.T. 70-71). After her interview
with S.F., PCI Hreha interviewed Respondent on July 22, 2021. (N.T. 71-72). PCI Hreha testified
that Respondent told her he worked on S.F.’s right gluteus media, which Ms. Hreha had no reason
to believe was outside the permissible scope of chiropractic. (N.T. 79-80). PCI Hreha explained
that she asked Respondent if he received permission from S.F. to go down her pants and underneath
her underwear and Respondent said he did not remember (N.T. 73). At the hearing, she further
stated Respondent told her that he explained to S.F. the muscles he was addressing the whole time
and explained what he was doing and why. (N.T. 80).

PCI Hreha testified that Respondent told her he thought that S.F. suspected something
different based on her prior chiropractic experiences. (N.T. 73). Additionally, PCI Hreha first
testified that she was unable to ask Respondent questions about the massaging of S.F.’s buttocks

because "there was a stop there." (N.T. 73). However, she backtracked by admitting that neither
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Respondent, nor Respondent's attorney, stopped the interview. (N.T. 79). PCI Hreha stated that no
question was ever posed to Respondent that he refused to answer. (N.T. 79).

PCI Hreha produced a typewritten report also provided to the Police Department. (N.T.
74). However, on cross-examination, PCI Hreha admitted that she did not interview the other

chiropractors to attest that the treatment of S.F. was proper because her investigation was

complete. (N.T. 84).

TESTIMONY OF COMMONWEALTH’S MEDICAL EXPERT, (DR. RENYO)

Clifford Renyo, D.C., testified as an expert for the Commonwealth. Dr. Renyo is a
practicing chiropractor licensed in Pennsylvania and Delaware with over (38) thirty-eight years of
chiropractic practice. Dr. Renyo has served on many occasions as a qualified expert witness in the
field of chiropractic for administrative and other tribunals. Dr. Renyo testified that he reviewed
the complaint filed by S.F., PCI’s Hreha's investigative report, Respondent’s six-page office visit
note, and two emails concerning Respondent. (N.T. 127-128). Dr. Renyo admitted he did not
review the initial patient intake form that S.F. filled out. (N.T. 139). He also testified that he never
spoke to Respondent to ascertain his side of the facts. (N.T. 163). Dr. Renyo opined that the
standard of care is what any other chiropractor would do under similar circumstances. (N.T. 132).
He opined that the explicit consent of patients must be conveyed. (N.T. 142).

Dr. Renyo opined that Respondent's actions fell below the standard of care because there
was "not really clear-cut consent.” (N.T. 130). Dr. Renyo stated that Respondent’s conduct was
not appropriate and there was no rationale or reason for Respondent to go directly underneath
S.F.’s sweatpants and underwear and massage her buttock area. (N.T. 135, 138, 143). He
expressed that Respondent’s actions constituted abuse. (N.T. 138). Dr. Renyo also testified that

Respondent crossed the line regarding boundaries and that his actions fell below the standard of care
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but were not predatorial. (N.T. 131-132, 138,142, 165). Dr. Renyo used Haldeman’s book,
Principles and Practice of Chiropractic as his resource. (N.T. 139).

In Dr. Renyo’s opinion, Respondent should have terminated the initial office visit with S.F.
and referred her to a massage therapist. (N.T. 177). Dr. Renyo conceded, however, in his
testimony that neither the Act nor any regulation of the Board states explicitly that the buttocks
area cannot be treated without consent. (N.T 166). When asked on cross-examination about the
informed consent law, Dr. Renyo testified that he was not aware of case law which holds that
chiropractors are not duty-bound by Pennsylvania's Informed Consent Doctrine as he does not
“research [that] kind of stuff.” (N.T. 168).

Additionally, despite testifying that he was taken aback by Respondent wanting to go
underneath S.F.’s bra, he did not have an issue with it because she was having symptoms in
between her shoulder blades, and the bra strap typically goes along there. (N.T. 133-134).
Additionally, at the hearing, Dr. Renyo conceded that with myofascial pain, point tenderness in
the gluteal region, and trigger point areas in the gluteus maximus, medias, and minimums would
necessitate a myofascial procedure. (N.T. 137-138). Dr. Renyo conceded that S.F. showed signs
of joint dysfunction in the sacroiliac tissue. (N.T. 160). Dr. Renyo also testified he felt
Respondent's examination was adequate. (N.T. 140). Also, in reviewing the office note, Dr. Renyo
conceded that Respondent found restrictions and subluxations from C2 down to the sacrum, left
pelvis, and right pelvis, which he had no reason to doubt were legitimate findings. (N.T. 159).

TESTIMOMNY OF RESPONDENT (DR. GRAHAM)

Respondent testified credibly on his own behalf. During his testimony, he demonstrated
on a portable adjustment table with a paralegal from his office the same treatment performed on

S.F. during her visit. (N.T. 189-190, 195-200).
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Respondent testified that the treatment of S.F. did not differ from his usual treatment of
females. Respondent stated that he explained to S.F. what he was doing as he was doing it. He
also testified that he used an anatomy diagram and believed he had obtained verbal consent to
touch S. F’s buttocks. Furthermore, Respondent testified that he was constantly asking S.F.
questions about pressure and pain.

TESTIMONY OF RESPONDENT’S EXPERT (DR. LOVE)

Dr. Roy Love, D.C., testified as Respondent’s expert. Dr. Love has been in practice for
(38) thirty-eight years, is a Penn State University graduate, a Diplomat of the American Board of
Chiropractic, and a Fellow American of the Chiropractic Orthopedist. He has actively served in
the Pennsylvania Chiropractic Association as its President and currently serves as the Continuing
Education Chair. He has received numerous awards from state and federal organizations. He is
currently a Clinical Assistant Professor of Family and Community Medicine at Penn State College
of Medicine, where he does rounds with medical doctor residents to teach them what chiropractic
is in practice. He has also been retained as the Penn State football team's Chiropractor for the last
two years. (N.T. 219, 224). Additionally, Dr. Love has never presented as an expert witness in the
past and only agreed to serve if he could review the clinical records and speak directly to
Respondent to observe what he did, where he did it, and why. Dr. Love testified that he and
Respondent had a Zoom conference where he asked Respondent specific questions about the
encounter to ensure he agreed that what Respondent did reasonable and normal. (N.T. 227). Dr.
Love testified that Respondent's office notes were excellent, another reason he felt strongly about
taking the case. (N.T. 230-231).

At the hearing, Dr. Love credibly opined that it is a chiropractor's job to look at what is

causing the problems, and the better the look, the better the outcome you will get. (N.T. 230). Dr.
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Love explained that a patient must be evaluated thoroughly in range of motion, orthopedic tests,
and specific palpatory evaluations of muscles and joints to come up with a conclusion. (N.T. 230).

In reviewing Respondent's medical note, Dr. Love pointed out in his testimony that S.F.
had painful areas in the muscles at her left lumbar, left sacroiliac joint, and right sacroiliac tissue
tone. (N.T. 247). He also referred to the S.F.'s right sacroiliac tissue tone being increased as an
indication of myofascial tenderness or trigger point. (N.T. 247). He explained that although S.F.
referred to the pain as coming from the hip, it was not the hip but the sacroiliac joint in the
buttocks, and the muscles that go over that joint are the gluteal muscles, which also had to be
examined. (N.T. 241). Unlike Dr. Reyno, Dr. Love opined that it would have been absurd for
Respondent to chart sacroiliac joint dysfunction and then not look at anything else. (N.T. 229).

Dr. Love also disagrees with Dr. Renyo on the issue of whether Respondent needed to be
in the gluteal muscles. He testified this was proper because Respondent was evaluating the joints,
the muscles, and possible inflammation, and it is impossible to evaluate a sacroiliac joint without
taking into effect the gluteal and piriformis muscles that are going over those joints. (N.T. 229).
Dr. Love also explained in his testimony that Respondent looked into the gluteal muscles to
determine if it was a myofascial problem or a joint problem. He went on to testify that it was
Respondent’s job to see if muscles need to be strengthened or if they need to be loosened up, and
that is what he did. (N.T. 236). Dr. Love further explained that loosening up those muscles is part
of making an adjustment. (N.T. 236).

Dr. Love also credibly opined that informed consent is a discussion of what the doctor is
finding, like comparing the difference between the gluteal muscle tension on the left and right,
what he will do next, and explaining it. (N.T. 233). Dr. Love disagreed with the allegation that

Respondent engaged in unprofessional conduct because Respondent examined S.F. using a very
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accepted chiropractic technique, explained what he was doing for S.F., and set up a reasonable
treatment plan for the patient. (N.T. 237).

Dr. Love further testified that S.F. feeling distraught after the appointment was most likely
because she had never been to a chiropractor who did anything except adjust her back and had
never had as thorough an evaluation as was performed by Respondent. (N.T. 243). Dr. Love also
believed S.F. received a thorough examination, which she misinterpreted because she had not been
exposed to that kind of evaluation before. (N.T. 245).

TESTIMONY OF RESPONDENT’S THREE WITNESSES

Respondent also presented the testimony of three patients, all women, who credibly
testified that the care Respondent provided to S.F. is the type of care and treatment each of them
receive when they treat with him. The three witnesses were Amy Marie Lamb, who has been a
Registered Nurse for (10) ten years; Tonya Dicello, who has been a receptionist and chiropractic
assistant at Respondent’s office for (17) seventeen years; and Jennie Reed, who also has been
employed at Respondent’s office for (17) seventeen years and handles the billing with insurance
carriers.

SUBSTANTIVE CHARGES

The Commonwealth Has Not Met Its Burden as to Count One of the OSC.

In Count One of the OSC, the Commonwealth alleges that Respondent is subject to
disciplinary action for violating section 506(a)(11) of the Act, 63 P.S. § 625.506(a)(11), because
he departed from, or failed to conform to the standards of acceptable and prevailing chiropractic
practice in that he "touched and massaged S.F.'s buttocks without communicating his intentions
and obtaining S.F.s’ consent.”

In comparing the testimony of S.F. and Respondent, the Board finds Respondent’s

testimony to be the most credible. While the testimony of the two medical experts directly
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conflicted, the Board finds Dr Love’s testimony more compelling. More specifically, Respondent
testified credibly that after receiving multiple authorizations to touch and to treat S.F., and after
explaining where he would next be treating her with the myofascial therapy, he proceeded to treat
the buttocks area. Respondent also credibly testified that before proceeding down to the lower
back, buttocks, and hip area, he explained what he would do and that S.F. indicated no opposition.
Respondent testified that he was constantly asking questions about pressure and pain. Based on
Respondent’s credible testimony, the Board concludes that it was more than reasonable for
Respondent to infer that S.F. consented to the therapy of her buttocks.

Additionally, the record demonstrates that Dr. Love is a well-qualified expert. He credibly
testified that the therapy Respondent administered to S.F. was generally recognized as legitimate
chiropractic treatment. Specifically, he testified credibly that it is impossible to evaluate a
sacroiliac joint without considering the gluteal and piriformis muscles going over those joints. Dr.
Love’s testimony was consistent with the three female witnesses who testified that S.F.’s treatment
was identical to the care provided to them. Dr. Love also offered persuasive testimony explaining
how it is better to look at the multiplicity of the problem and as a chiropractor your goal is to make
the patient feel better. (N.T. 230, 235).

At the hearing, Dr. Love came across as both candid and confident. Overall, his testimony
was credible and convincing, demonstrating that Respondent did not do anything inappropriate.

In contrast, the Board does not find Dr. Renyo's testimony compelling regarding Respondent’s
actions towards S.F. because Dr. Renyo did not interview Respondent before deciding to take the case,
did not review the patient intake form filled out by S.F., and was unable to opine on the informed

consent law in Pennsylvania for chiropractors.
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For Count One, the Hearing Examiner determined that Respondent engaged in
unprofessional conduct primarily because he did not obtain S.F.'s consent.

Based on the credible evidence presented by Respondent and Dr. Love, as discussed
above, the Commonwealth has failed to meet its burden of proof that Respondent, during his
appointment with S.F., inappropriately touched and massaged S.F.’s buttocks without
communicating his intentions and obtaining S.F.’s consent. As a result, the Commonwealth failed
to establish that Respondent violated Section 506(a)(11) of the Act!! necessary to sustain Count
One.

Moreover, since the Board finds that the Commonwealth has not met its burden of proof
in this matter, it need not address Respondent’s exceptions, as they are moot. However, given that
the Commonwealth filed a Reply to Respondent’s Brief on Exceptions on August 13, 2024, the
Board will address the arguments presented in that filing.

In its Brief Opposing Exceptions, the Commonwealth appears to assert that Haldeman’s
book, Principles and Practice of Chiropractic (3d ed 2005), serves as an established standard for
professional conduct in Pennsylvania regarding boundary violations. However, this argument is
flawed. The book is neither cited in the OSC nor formally adopted as a regulation in Pennsylvania,
nor is it included in the Act. As discussed infra, the case of Yi v. State Bd. of Veterinary Med.,
960 A.2d 864 (Pa. Cmwlth. 2008) is instructive on this issue. Following the reasoning in Yi,
Respondent was not provided with adequate notice of the standards the Commonwealth relied
upon in determining this boundary violation. Relying on an unofficial source that has not been
formally adopted through legislation or regulations fails to meet the due process requirements

afforded to licensees. In their Brief Opposing Exceptions, the Commonwealth also argues that

1 Our holding here is limited to the credible evidence of this particular case.

25



under the circumstances of the case, it is evident that verbal consent was required. However, the
Board rejects this argument based on its credibility determination discussed above. Accordingly,
the Commonwealth’s Exceptions are without merit and Count One of the OSC is dismissed.

The Commonwealth Has Not Met Its Burden as to Count Two of the OSC.

Count Two of the OSC alleges the Respondent willfully engaged in sexual activity with S.F.
within the scope of the chiropractor/patient relationship or that he harassed, assaulted, abused, or
intimidated S.F in violation of the Board’s regulation at 49 Pa. Code § 5.81(1)(x). Based on the
Board dismissing Count One, the Commonwealth’s allegation in Count Two cannot be sustained.

Here, the Board agrees with Dr. Love that Respondent's actions did not constitute sexual abuse
because Respondent did nothing in a prurient manner, and he was only examining S.F. thoroughly.
(N.T. 233). The Board notes that even Dr. Reyno opined that Respondent was not acting in a
predatorial way toward S.F. but still accused him of abusing S.F.'* Because the Board finds Dr. Love’s
testimony more compelling, it concludes that Respondent’s conduct did not rise to the level of either
sexual activity or abuse. Accordingly, Count Two of the OSC is dismissed.

The Commonwealth Has Not Met Its Burden as to Count Three of the OSC.

Lastly, in Count Three, the Commonwealth alleges the Respondent failed to maintain a patient
record that accurately reflects his evaluation and treatment of S.F. in violation of the Board’s regulation
at 49 Pa. Code § 5.51(a). At the hearing, it was established that CPT code 97110 is a therapeutic
exercise/stretching code frequently used by all three doctors at Vital Link Chiropractic. (N.T. 115).
The two experts disagreed about Respondent’s use of the stretching time code 97110. Dr. Love credibly
testified that 97110 is an accepted code for procedurally stretching for exercise. Dr. Love explained

that only four codes can be used at a time for a chiropractor and that manipulation codes are also

12 Dr. Reyno testified that Respondent’s comments concerning M.V.’s beauty and the fitness level of her

body was behavior that violated M.V.’s boundaries and made her uncomfortable. These allegations were not
alleged in the OSC and will not be considered.
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bundled into many different components preparatory to the treatment as well as along with the
treatment. On the other hand, Dr. Reyno was concerned that Respondent's record did not reflect
Respondent's myofascial procedure.

Respondent credibly testified he was not trying to exclude or hide anything, and that it is
not possible to code all the time codes for each area for insurance reasons and that one code must
be picked and since he was doing more lengthening and stretching of S.F.’s muscles than any other
thing, he chose that code. (N.T.207-208). Dr. Love also opined credibly that there are many
different chiropractic CPT codes that are very similar in description. A practicing doctor of 20
(twenty) years should not be reprimanded for choosing between 97124 and 97110. (N.T. 234).
The Board finds both Respondent and Dr. Love to be credible. Therefore, based on this credibility

determination, the Commonwealth must dismiss Count Three of the OSC.

CONCLUSION

In its Notice of Intent to Review, the Board advised the parties that it “may impose a greater
or lesser sanction than that imposed by the hearing examiner, without regard to the relief requested
or the position argued by any party.” After reviewing the credible evidence of record, the Board
concludes that a disciplinary sanction is not warranted. Accordingly, based upon the above

findings of fact, conclusions of law, and discussion, the Board issues the following order:
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COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF STATE
BEFORE THE STATE BOARD OF CHIROPRACTIC

Commonwealth of Pennsylvania,
Bureau of Professional and
Occupational Affairs :
V. : Case No. 21-43-006953
Antony Louis Graham, D.C,, :
Respondent

FINAL ORDER

AND NOW this 11th day of April, 2025, the State Board of Chiropractic, having duly
met and reviewed the entire record and upon consideration of the forgoing findings of fact,
conclusions of law and discussion hereby DISMISSES the OSC that was filed in this matter
against Antony Louis Graham, D.C., license no. DC008928 and his certification to practice
adjunctive procedures certification no. AJ008954.

This Order is effective immediately.

BY ORDER:
BUREAU OF PROFESSIONAL AND  STATE BOARD OF CHIROPRACTIC

OCCUPATIONAL AFFAIRS
(o 7{7 { /dvd»» /) Cn~

ARION R. CLAGGETT WILLIAM AUCKERMAN, DC
ACTING COMMISSIONER CHAIR

Respondent: James Kutz, Esquire

9489 0090 0027 6628 3989 76 Post & Schell

17 North Second St, 12th Floor

Harrisburg, PA 17101

Via Email: jkutz@postschell.com
For the Commonwealth: William A. Newport, Esquire

Board Counsel: Shawn J. Jayman, Esquire

Date of Mailing: April 11, 2025
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